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I. INTRODUCTION

Ghana is gearing up to become a prominent actor within the international
electronic marketplace and is steadily bridging the so-called 'Digital Divide.'
Ghana's stable government and its relatively stable economy has made this
country a prime target for businesses conducting electronic commerce (ecommerce) over the Internet.'
In an effort to encourage investment and technological development, the
Ghanaian government, with the help of other multinational organizations, has
implemented initiatives that should lead to an increase in the visibility of the
Internet and, eventually, e-commerce activity within Ghana.
This Article surveys basic e-commerce concepts and highlights the
technological development of Ghana. It also discusses Ghana's position relative
to the rest of the continent of Africa and addresses the inevitable corollary of an
increase in Internet activity-an increase in disputes between parties from
different jurisdictions. It analyzes the tough issues relating to the exercise of

1. The phrase electronic commerce has been supplemented by synonyms like "e-business," "e-trade,"
and even "m-business" (for wireless devices such as mobile phones). See Primer on E-Commerce and
Intellectual Property Issues, WIPO, at n.3 (May 2000), at http://ecommerce.wipo.int/primer/sectionl.html#3
(last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer); see also Country Report; Entering a
Golden Age of Free Enterprise, World Investment News, at http://www.winne.com/ghana4/finance
andbanking.htm (last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer) (discussing that this
is the Golden Age of Business for Ghana).
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personal jurisdiction in disputes arising from activities on the Internet and gives
suggestions for tackling personal jurisdiction in cyberspace disputes in Ghana.'
II. A GENERAL OVERVIEW OF E-COMMERCE
To understand how e-commerce will potentially affect Ghana, one must first
understand basic e-commerce concepts. It may, therefore, be helpful to briefly
discuss e-commerce and the opportunities it offers.
A.

What Is E-Commerce?

E-commerce is the buying and/or selling of goods and/or services over the
Internet.' There are three main categories of e-commerce: (i) indirect commerce,
(ii) direct commerce; and (iii) digital commerce.4 These e-commerce models
conduct their business purely through electronic means or may use a combination
of the Internet and traditional means of delivery.
Indirect commerce is where a website is used in making money without
collecting actual payments online.5 On the other hand,
direct commerce refers to
S 6
actual financial transactions that take place online, but mere delivery is effected
via selected postal carriers. Examples of this type of e-commerce are transactions
conducted with companies like Amazon.com or E-bay. Finally, digital commerce
is the actual purchasing of content-images, sound, video clips, software, or
research and consulting services-that is actually delivered to the consumer
online.7 Thus, digital commerce exists only in an electronic medium: from
customer payment to delivery of services.

2. Internet transactions usually generate issues regarding inter alia,jurisdiction, choice of law, enforcement
of judgments, taxation, on-line financial transactions, payment mechanisms, security, authentication, content,
privacy, intellectual property, and consumer protection. This Article, however, is focused on jurisdiction, and
disputes over Internet activities have generally been over: first, advertising and intellectual property infringements;
second, tortuous conduct and harm over the Internet; and third, business activities and contractual relationships. See
Warren B. Chik, U.S. JurisdictionalRules of Adjudication over Business Conducted via the Internet-Guidelines

and a Checklist for the E-Commerce Merchant, 10 TUL. J. INT'L & COMP. L. 243, 245 (2002).
3. See Randy Rodman, E-commerce Primer,IGROUP, at www.internetigroup.com/smnarticle5.html (last
visited Feb. 28, 2003) (copy on file with The TransnationalLawyer). E-commerce encompasses an expanding
array of activities taking place on open electronic networks-buying, selling, trading, after-sales, advertising,
and transactions of all kinds-that lead to an exchange of value between two parties.
4. See E-commerce-A Primerfor Libraries, Archives & Museums, COPYRIGHT & NEW MEDIA LAW
NEWSLETIER (vol. 3, iss. 1), at http://www.copyrightlaws.com/index2.html (last visited Feb. 28, 2003) (copy
on file with The Transnational Lawyer).
5.

See id.

6. Id.
7. Id.
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B. Opportunitiesand Limitations of E-Commerce
E-commerce offers numerous advantages to both consumers and businesses.
Customers essentially have twenty-four hour access to goods and services from
around the globe. Customers can readily compare prices between competing
businesses in search of the most suitable price. They can consummate a sale
without leaving home or the office by simply logging on to the Internet and
clicking on a mouse. Moreover, customers may check the availability of certain
products instead of scouring a store to find that their preference is unavailable.
Likewise, businesses benefit from the Internet as well. Businesses can
transform their physical presence into a 'cyber-store,' accessible to all that are
online. A website can promote all of its products, services, and pricing and can
be updated quickly and inexpensively. For example, electronic advertisements
may be updated immediately. Without going to the printing presses, the
information may be distributed electronically instead of sending weighty
materials through the mail. E-commerce also offers an unlimited shelf space for
displaying or shelving an unlimited amount of goods. This significantly reduces
the overhead costs because businesses do not have to pay for rental or storage
costs. In addition, the automated process tends to reduce errors, increase
efficiency, and lower transactional costs.' Streamlining the order-entry process
and capturing all of the accounting data online can achieve administrative
simplicity because orders, billing, and customer support can be linked by
network systems.9 On-line communication can also help to improve products to
meet the customer's needs. Customer satisfaction may also be tracked.'°
However, there are a few notable drawbacks to e-commerce. For customers,
security is a primary concern. Many consumers fear their personal and financial
information may be stolen or simply used in an inappropriate way. Moreover, it
is relatively easy to track consumers as they move over the World Wide Web,
and therefore, privacy seems to diminish as well. For businesses, the most
obvious limitation of e-commerce is the cost of setting up a secure and
'customer-friendly' e-commerce venture. Another limitation appears to be the
inability of keeping prices of goods and services secret from competitors.
Furthermore, one must keep in mind that if a business is struggling to make a
profit setting up a store on the Internet will not necessarily save it. The proprietor
must still market the business. Creating visibility is required no matter where one
is located. E-commerce efforts must balance creative concepts with content flow
and be based on effective marketing principles."

8.
9.
10.
11.

See Rodman, supra, note 3.
See id.
See id.
See id.
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Despite some of the limitations, the opportunities and benefits of ecommerce appear to be limitless. New benefits arise every day. "The growth of
e-commerce is nothing short of meteoric, and the impressive pace does not
appear to be slowing down."'" The trans-border nature of the Internet has fueled
unprecedented innovative developments in business models. 3 In this digital age,
the Internet has empowered nearly all types of businesses to interact (B2B)' 4 and
also to reach a wide array of consumers (B2C)' 5 around the globe and around the
clock with sophisticated interactive marketing techniques. The Internet is the
fastest growing communications phenomenon ever, reaching over fifty million
people within four years.16 The new digital economy is reflected in financial
markets, trade flows, business, and new opportunities for consumers."
These remarkable developments have made electronic commerce a subject of
significant economic, political, and social importance. The advent of the Internet,
"a network of networks," has significantly changed the ways in which business is
conducted in many regions of the globe. However, Africa lags behind in this era
of electronic revolution. 8
C. Africa and Opportunitiesfor E-Commerce
With the global potential of e-commerce growing, African countries stand to
gain considerably from sustainable e-commerce initiatives. Numerous products
and services available in Africa remain exclusively unique to the continent, and
the effective facilitation of cross-border trading via e-commerce could
substantially stimulate local African economies.' 9 For example, craft producers in
Africa who utilize e-commerce are now able to bargain away any price advantage
previously enjoyed by middlemen. This may even lead to the elimination of one
or more layers of middlemen, thereby helping these craft producers to become
more competitive and profitable. 20
The Internet provides a level playing field for small companies to compete
with the largest global competitors. Size and location have virtually become
irrelevant. Firms from developing countries often face trade barriers such as
12.

See WIPO, supra note 1.

13. See id.
14. This acronym refers to business-to-business transactions.
15. This acronym refers to business-to-consumer transactions.
16.

See WIPO, supra note 1.

17.

See id.

18. See Africa Lags Behind in ICT Race ...A Study by Nigerian Information Technology Professionals
in America (NITPA), at http://allafrica.comstories/200211130045.html (last visited Feb. 28, 2003) (copy on file
with The Transnational Lawyer).
19. See Barry Coeetze, African E-commerce Special: The Long Leap from Hype to Reality, Avoiding
Digital Suicide, BALANCING ACT" NEWS UPDATE, Iss. No. 102, at http://www.balancingact-africa.comlnews/
back/balancing-act_102.html (last visited Mar. 27, 2003) (copy on file with The Transnational Lawyer).
20. See Region Focus, West Africa, at http://www.novica.comlinfo/index.cfm?action=hpreportl (last
visited Mar. 27, 2003) (copy on file with The Transnational Lawyer).
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physical distance from purchasers, inadequate market information, and higher
21
These barriers become
transportation costs in traditional commerce.
substantially less significant in the e-commerce market. This is because the
Internet can be used "to locate low-cost suppliers, gauge market conditions,
advertise and reach consumers at very low cost."22 Accordingly, firms and
enterprises from developing nations on a continent like Africa "will be able to
compete with large, multinational corporations without the massive capital
outlays •and
infrastructure that off-line international commerce typically
,23
demands." The potential benefits of e-commerce for Africa are enormous;
however, access to the Internet is still problematic within many countries on the
continent.

III. GHANA: A BRIEF OVERVIEW
Located in West Africa and bordering the Gulf of Guinea, Ghana lies
between Cote d'Ivoire and Togo. 4 Ghana is slightly smaller than Oregon and
covers an area of 239,460 square kilometers. 2' Ghana is an English-speaking
country, but is comprised of a hundred ethno-linguistic groups," which are
further subdivided into numerous cultural and linguistic units, giving Ghana a
unique cultural diversity. Ghana's greatest assets are its people (over
18.4
28
million) 21 who are renowned worldwide for their warmth and hospitality.
A. PoliticalStability and the Economy
In 1957, Ghana became the first country south of the Sahara to achieve
independence,' 9 but it remains a member of the British Commonwealth. Ghana has
evolved into a highly stable country with an enviable constitutional democracy. For

21. See Bradford L. Smith, The Third IndustrialRevolution. Policymaking for the Internet, 3 COLUM.
Sci. & TECH. L. REV. 1 (2002).
22. See id.
23. Id.
24. See Ghana, Geography, WORLD FACT-BOOK 2002, at http://www.odci.gov/cia/publications/fact
book/geos/gh.html#Geo (last visited Feb. 28, 2003) [hereinafter WORLD FACT-BOOK 2002] (copy on file with
The TransnationalLawyer).
25. Id.
26. See Ethnic Groups, at http://www.ghanaweb.com/GhanaHomePage/tribes/ (last visited Mar. 27,
2003) (copy on file with The TransnationalLawyer).
27. See also Ghana, HistoricalDemographical Data of the Whole Country, Population Statistics, at
http://www.library.uu.nl/wesp/populstat/Africa/ghanac.htm (last visited Feb. 28, 2003) (copy on file with The
TransnationalLawyer).
28. See About Ghana, Ghana-Land of Warmth and Hospitality, at http://www.fujotek.com/
aboutGH.htm (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
29. See Visiting, History, at http://www.ghana.gov.gh/visiting/ghana/index.php (last visited Feb. 28,
2003) (copy on file with The TransnationalLawyer).

The TransnationalLawyer / Vol. 16

decades, Ghana has enjoyed political and economic stability with a commitment to
free enterprise.
Ghana has about twice the per capita output of the poorer countries in West
Africa. 3° The domestic economy continues to revolve around subsistence
agriculture, which accounts for "36% of Gross Domestic Product (GDP) and
employs 60% of the work force, mainly small landholders.' Ghana is well
endowed with natural resources. Gold, timber, and cocoa production are some of
the major sources of foreign exchange.3" However, Ghana remains heavily
dependent on financial and technical assistance from the international
community.33
After experiencing difficult economic and social conditions during the 1970s
and early 1980s, Ghana is emerging as a vibrant and dynamic market economy.
For the past decade, Ghana has recorded a four percent growth in GDP each
year. 34 The cost of borrowing money has declined because interest rates have
fallen from a high of 50% in late 2000 to 24.5% in May 2002. 35 Inflation has also
36
decreased from a high of 40.9% in 2000 to 14.3% in 2002. These factors make
Ghana's economy poised for an era of wealth creation as this impressive everimproving pace of economic development appears to be accelerating.
B. InternationalTrade Policies
Ghana is a major actor within Africa for international business.37 The World
Bank dubbed Ghana as the "The Gateway to West Africa,"38 and Ghana's trade
policies reflect the nation's efforts to become an active participant in global
trade. Ghana is a founding member of the World Trade Organization (WTO)3 9
and accords most-favored-nation treatment to all its trading partners. 40 On April
30. See WORLD FACT-BOOK 2002, supra note 24.
31. See id.
32. See id.
33. See id.
34. See Ghana, Determined to Move Forward,KOREA TIMES, Mar. 6, 2002, available at http://www.
hankooki.com/ktspecial/200203/t20020305163807491 10.htm [hereinafter Determined to Move Forward]; see
also Ghana, Trade Policy Reviews, WTO, available at http://www.wto.org/english/tratop-e/tpr.e/tp157_e.htm
(last modified Feb. 28, 2001) [hereinafter Trade Policy Reviews].
35. See Business, Finance, at http://www.ghana.gov.gh/businessdetails.asp?pid=5 (last visited Oct. 31,
2002) [hereinafter Business & Finance] (copy on file with The TransnationalLawyer).
36. Id.
37. See Country Report, Investor's Guide, WORLD INVESTMENT NEWS, at http://www.winne.eom/
ghana4/index.htm (last visited Feb. 28, 2003) [hereinafter Investor's Guide] (copy on file with The
TransnationalLawyer); see also Who We Are, Objectives and Functions, GHANA INVESTMENT PROMOTION
CENTER, at http://www. gipc.org.gh/IPAInformation.asp?hdnGrouplD=21&hdnLevellD=l (last visited Mar.
27, 2003) [hereinafter Objectives & Function] (copy on file with The TransnationalLawyer).
38. See Country Report, Gatewayfor Investors, WORLD INVESTMENT NEWS, at http://www.winne.com/
Ghana2/Report.htm (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
39. See Trade Policy Reviews, supra note 34.
40. Id.; see also Automated System for Customs Data (ASYCUDA), Glossary of Customs Terms, MostFavored-Nation, UNCTAD, at http://www.asycuda.org/cuglossa.asp?term=Most-Favored-Nation%20Treatment

2003 / Entering the DigitalMarketplace

11, 2002, Ghana became the first West African country to receive textile
certification to export to the U.S. market through America's African Growth and
Opportunity Act ("AGOA"). 4' This provides Ghana with an enhanced
quota and
42
duty/tariff free access to the U.S. market for over 6400 products. Ghana is also a
beneficiary of favorable market access opportunities in Europe. Ghana receives
non-reciprocal tariff and other preferences on many goods from its main trading
partners within the European Union.4 ' Furthermore, under the AC-EC Partnership
Agreement (the successor to the Lome Convention), Ghana has quota-free and
duty-free/preferential-duty access into European markets. 4 Moreover, Ghana has
liberalized trade and exchange rates in order to facilitate international investment
and create an economic climate that encourages business development.4 The
legal framework regulating activities in the private sector has been revised so that
the granting of benefits and incentives to private investors is virtually automatic. 46
All of these initiatives supplement the Ghana Investment Promotion Center
(GIPC) " that aims to promote, foster, and facilitate local and foreign investments
in Ghana. 8
Initiatives are being launched, aimed at strengthening Ghana's capacity to
meet the challenges of an increasingly competitive global environment. These
include special package financing schemes such as the Export Development and
Investment Fund (EDIF), the Ghana Investment Fund (GIF), and the Loans
Guaranteeing Scheme, which provides a government loan guarantee for small
and medium enterprises (SMEs). 4' This solves a perennial problem for SMEs,
which are unable to secure a loan due to the lack of collateral. These initiatives
are designed to increase the flow of capital to the private sector for innovation,
technology development, and creation of new products and services for
(last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer) (noting that most-favored-nation status is
a policy of non-discrimination among trading partners providing identical customs and tariff treatment to all of
Ghana's trading powers).
41. See Ghana Receives Certificate to Export to U.S., at http://www.ghanaweb.comlGhanaHome
Page/News Archive/artikel.php?ID=23226 (last visited Mar. 29, 2003) (copy on file with The Transnational
Lawyer).
42. The products that African Growth and Opportunity Act (AGOA) has offered quota and tariff free
access to the U.S. market include textiles, wearing apparel, yarns, threads, and fabrics. The scheme involves 38
sub-Saharan African countries. See West Africa Taxation Should Be Harmonized, at http://allafrica.comlstories/
200302260623.html (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer); see also Ghana's
2003 Budget Statement, available at http://www.ghana.gov.gh/news/article.php?id=0000000157 (last visited
Feb. 28, 2003) (copy on file with The TransnationalLawyer).
43. See Determined to Move Forward,supra note 34; see also Trade Policy Reviews, supra note 34.
44. See Determinedto Move Forward,supra note 34; see also Trade Policy Reviews, supra note 34.
45. See Barclays in Ghana, at http://www.barclays.com/africa/ghana/barclays_in.htm (last visited Feb.
28, 2003) (copy on file with The TransnationalLawyer).
46. See Business Start-Up, at http://www.ghana.gov.gh/businessdetails.asp?pid=3 (last visited Oct. 31,
2002) (copy on file with The TransnationalLawyer); see also Investor's Guide, supra note 37.
47. GIPC is a government Agency established under the Ghana Investment Promotion Center Act of
1994 (Act 478).
48. See Objectives & Function, supra note 37; see also Investor's Guide, supra note 37.
49. See Business & Finance, supra note 35.
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productivity enhancing investment activities. This will ultimately assist local
businesses to meet the standards and challenges of the global market. °
The government also aims at creating a level playing field for large and
small, local and foreign, and public and private investors to enable them to
exploit the numerous opportunities for wealth creation in Ghana. To this end, the
government has collaborated with and mobilized funding for the private sector.
The government has created the Ministry for Private Sector Development
(MSPD) for the purpose of facilitating the development and growth of a
competitive private market and reducing the cost of doing business in Ghana."
The MSPD has consequently been tasked with, inter alia, "identifying,
empowering and encouraging the evolution of local and foreign investors and
coordinating inter-Ministerial efforts aimed at taking Ghana into the mainstream
of global business."52
It is clear that Ghana will emerge as a major player in global commerce. To
date, through trade, technical and financial support the international community
has been extremely supportive of Ghana as it seeks to emerge as the premier
country in Africa with whom to conduct business. Moreover, the financial
climate has stabilized, thus making investment in Ghana extremely lucrative.
However, to take advantage of the global commerce trends in this digital age, it is
inevitable for Ghana to "digitalize."
IV. INFORMATION AND COMMUNICATIONS TECHNOLOGY
IN GHANA AND AFRICA

Despite international efforts and desires of individual nations, most African
nations are struggling to keep pace with the current global digital trends because
Africa does not have the same technological resources as the rest of the world.
However, Ghana is making significant strides to meet the demands of the
international market and has outpaced most of the countries on the continent.

50. See id.
51. See Economic Overview, GIPC, at http://www.gipc.org.gh/IPA-Information.asphdnGrouplD=2&
hdn LevelID=2 (last visited Apr. 4, 2003).
52. See Determined to Move Forward, supra note 34.
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A. The Growth of the Internet in Africa
Many countries in Africa are mired technologically in the Stone Age.53
"Compared to the rest of the world, Africa continues to lag behind in the
development of an Information and Communications Technology (ICT)
infrastructure, having only [two percent] of the world's telephones and an
average teledensity of less than [2%] [one-hundred] inhabitants (1.89% in
1997)."" Tokyo has more Internet access lines than in all of sub-Saharan Africa.55
The entire sub-Saharan African population uses fourteen million phone lines, less
than either Manhattan or Tokyo. 56 African Internet users make up only one
percent of Internet traffic.57 "There is more Internet traffic in New York City
alone than in all of Africa."58 Moreover, one in 130 Africans have a Personal
Computer (5.9m) and one in 160 use the Internet (5m).5 9 Phone and Internet
services, where available, are expensive and erratic. 60 Thus, it is apparent that
Africa faces a large digital divide from the rest of the world; and to make matters
worse, the telecommunications services in Africa are scarce, expensive, and
unreliable. 61
Africans pay much more than Americans and Europeans for both telephone
services and access to the Internet. International calls within Africa are generally
routed via Europe, adding an estimated six-hundred million dollars in connection
fees to the continent's annual phone bill. As of August 2001, an Internet access
63
account in Africa cost $67.94 for only twenty hours a month. This is significantly

53. See Paschal G. Zachary, Ghana's Digital Dilemma Part I, at http://www.ghanaweb.com/Ghana
HomePage/features/artikel.php?ID=25024 (last visited Feb. 28, 2003) (copy on file with The Transnational
Lawyer).
54. See Economic Commission for Africa, Status of Information and Communications Technology in
Africa: The Changing Regulatory Environment (Dec. 2000), at http://www.uneca.org/aisi/nici/statusof
_information and commun.htm [hereinafter Changing Regulation Environment] (copy on file with The
TransnationalLawyer).
55. See Nicholas Thompson, G-8 Summit: Africa and the Information Age, at http://www.newamerica.
net/index.cfm?pg=article&publD=886 (last visited Mar. 27, 2003) (copy on file with The Transnational
Lawyer).
56. See Peter K. Yu, Introduction, Bridging the Digital Divide: Equality in the Information Age, 20
CARDOZO ARTS & ENT. L.J. 1,17 (2002).
57. See id.
58. See Nate Brennaman, G8's DOT Force Initiative: Bridging the Digital Divide or Widening It?, 11
MINN. J. GLOBAL TRADE 311, 313 (2002).
59. See The African Internet-A Status Report, AFRICAN INTERNE-r CONNECTIVITY, at http://www3.
sn.apc.org/africa/afstat.htm (July 2002) [hereinafter African Internet] (copy on file with The Transnational
Lawyer).
60. Id.
61. See About Africa ONE, Wiring a Continentfor the 21st Century: The Africa ONE Project Overview,
at http://www.africaone.com/english/about/about.cfm (last visited Feb. 28, 2003) (copy on file with The
TransnationalLawyer) [hereinafter About Africa One].
62. Id.
63. See African Country Internet Status Summary, AFRICAN INTERNEr CONNECTIVITY, (Aug. 2001), at
http://www3.wn.apc.org/africa/afrmain.htmn (copy on file with The TransnationalLawyer).
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high when compared with the cost of access in the United States, which may be
as low as $9.95 for unlimited access. In 1999, using the Internet for an hour in
Chad cost $10.50, while the average yearly salary was $187.64 Thus, less than
eighteen hours online would exhaust a Chadian's entire annual income.
Ironically, the cost of using the Internet is most expensive for the people who
have the lowest average income on the planet.6 5 Africa is the only continent
where poverty is on the rise, 6' and over 40% of Africa's sub-Saharan population
of 659 million live beneath what is classed as the international poverty line
(making less than one U.S. dollar per day). 67 In effect, access to information and
communications technology is the least expensive for the most affluent people in
the world and is the most expensive for the poorest. Unfortunately, the difference
continues to widen 68 and "one in every five or six people in North America and
Europe use the Internet, [and] only one in 1,500 people throughout most of
Africa can log onto the net. ' As of November 2002, university graduates with
information technology skills in Africa stood at five percent while North
America had 85 %.70
Regarding computer literacy, the ratio is seventy-eight per
one-hundred persons in North America while that of Africa is five per onehundred persons."
B. The InternationalCommunity's Call to Action
The international community has recognized the digital plight of African
nations and undertaken numerous efforts to bridge the Digital Divide that
separates Africa from the rest of the world. Heads of state of the various
countries on the continent have also initiated an agenda known as the New
Partnership for African Development (NEPAD).72 ICT is one of NEPAD's six

64. See U.N. Fears Divisive Impact of the Internet, AGENCE FRANCE-PRESSE, at http://www.
fitug.de/news/horns/old/2000/homs300600004829.htm (June 29, 2000) (copy on file with The Transnational
Lawyer).
65. See Millennium Development Goals, EradicateExtreme Poverty and Hunger,WORLD BANK GROUP,
at http://www.developmentgoals.org/Poverty.htm (last visited Feb. 28, 2003) (copy on file with The
TransnationalLawyer).
66. See Gov't of Canada, Building a New Partnershipfor Africa's Development, at http://www.g8.
gcca/2OO2_summit/summitafrica-en.asp (last visited Feb. 28, 2003) (copy on file with The Transnational
Lawyer).
67. Id.
68. See Coeetze, supra note 19 (noting that in October 1997 the difference in the number of Internet
hosts between North America alone and Africa was 267:1, and that in October 2000 it had widened to 540:1)
69. See About Africa ONE, supra note 61.
70. See Africa Lags Behind, supra note 18.
71. See id.
72. See Econ. Comm'n for Africa, The New Partnershipfor Africa's Development, Introduction, at
http://www.uneca.org/nepad/NEPAD.doc (last visited Feb. 28, 2003) [hereinafter The New Partnershipfor
Africa's Development] (copy on file with The TransnationalLawyer); see also Econ. Comm'n for Africa,
Promoting Information and Communication Technologies (ICTs) for Development, at http://www.uneca.
org/disd/ict/ (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
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priority areas. 73 To this end, the Information Society Partnership for African
Development (IS-PAD) has been created under NEPAD. 74
In 1996, the United Nations Economic Commission on Africa established the
African Information Society Institute (AISI)" to help build Africa's ICT
infrastructure by 2010.76 For this purpose, the National Information and
Communication Infrastructure (NICI) was formed to assist member states to
define national ICT strategies and policies.77 Another initiative is the African
Connection, which was launched in October 2000 by the African Ministers of
Communication.78 It is the African Telecommunications Union's (ATU) strategic
plan of action.79 Thus, numerous initiatives are underway to bridge Africa's
digital divide. 8°
Africa also benefits from several other bilateral and multilateral initiatives
82
supported by bodies such as USAID, 8" IICD, IDRC,83 World Bank,84 and the G8
Nations. The G* Nations for instance have instituted an action plan known as the
Digital Opportunity Task Force (DOT Force). 85 Designed to work in tandem with
NEPAD, DOT Force hopes to improve interconnectivity, increase access, and

73. See John Afele, Econ. Comm'n for Africa, Major ICT Knowledgefor Development Initiatives Which
Impact Africa, Overview of Current Status (Mar. 2002), available at http://www.global knowledge.org/gkps_
portal/africajregional-day/ICT4DJohnAfele.doc (last visited Feb. 28, 2003) (copy on file with The
Transnational Lawyer).
74. Id.
75. See African Info. Soc'y Inst., About AISI, at http://www.uneca.org/aisi/abtaisi.htm (last visited Feb.
28, 2003) (copy on file with The TransnationalLawyer).
76. See Afele, supra note 73.
77. See Econ. Comm'n for Africa, National Information and Communication Infrastructure (NICI),
Policies and Plans, at http://www.uneca.org/aisi/nici/strategies.htm (last visited Mar. 27, 2003) (copy on file
with The Transnational Lawyer).
78. See Afele, supra note 73; see also About African Connection, at http://www.africanconnection.
org//about.cfm (last visited Feb. 28, 2003) [hereinafter About Africa Connection] (copy on file with The
Transnational Lawyer).
79. See About African Connection, supra note 78.
80. See Promoting ICTs, supra note 72.
81. See U.S. Agency for Int'l Dev., Leland Initiative, at http://www.usaid.gov/leland (last visited Feb.
28, 2003) (copy on file with The Transnational Lawyer).
82. See Int'l Inst. for Communication and Dev., About IICD, at http://www.iicd.org/about/ (last visited
Feb. 28, 2003) (copy on file with The Transnational Lawyer).
83. See Int'l Dev. Research Ctr., Acacia Initiative, at http://www.idrc.ca/acacia (last visited Feb. 28,
2003) (copy on file with The Transnational Lawyer).
84. See Introducing the Global Development Network, at http://www.gdnet.org/subpages/aboutgdn.html
(last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer); see also Regional Offices and Sites,
Global Development Learning Network (GDLN) & Distance Learning Centers (DLC), at http://www.gdln.org/
locations.html (last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer) (noting that Ghana is
among the nine African countries that currently have GDLN's DLCs). Ghana has two of such centers. Id. They
are sited at the Ghana Institute of Management and Public Administration (GIMPA) and the British Council
Knowledge and Learning Center in Accra, Ghana. Id.
85. See Digital Opportunity Task Force, Addressing the Global Digital Divide, at http://www.dotforce.
org (last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer).
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lower costs. 6 These initiatives have had some success; Internet use in Africa is
increasing rapidly." For example, only eleven countries had Internet access in
1996;m but by the end of 2000, all fifty-four countries enjoyed permanent
connectivity and had at least one locally based, full-service Internet service
provider (ISP). 9 The number of public ISPs grew from around three-hundred in
1999 to more than 560 public ISPs across the region by mid-20029° (excluding
South Africa, where the market has consolidated into three major competitors
with 90% of the market and about seventy-five competitors with the remainder). 9'
As of mid-2002, the number of dial-up Internet subscribers was close to 1.7
million, up 20% from the previous year.92
ISPs are expanding their user bases in innovative ways. Cyber-caf6s are
being used as Internet outlets to cater to the millions of people who are eager to
send e-mails or get information off of the World Wide Web. 93 Outside of South
Africa, the first Internet peering point exchange for ISPs has been established in
Kenya. 94 Kenya also built its first national Internet backbone that connects six
cities with fiber-optic cable, satellite services, and digital switches.9 "Nigeria has
also taken similar steps and has opened up its Internet market to more than thirty
ISPs.96

Furthermore, Africa One Limited, a private company, intends to deploy and
operate a 32,000-kilometer undersea fiber optic telecommunication system that
should connect African nations to the rest of the world. 97 This unprecedented
'state of the art' link will connect the entire continent and have twenty to thirty
landing points at key coastal cities in Africa, the Middle East, and Europe.98
Africa One will be a vital bridge across the digital divide that has limited African
access to the information highway. 99

86.

See Digital Opportunity Task Force, G8 Africa Action Plan: Helping Africa Create Digital

Opportunities, at http://www.g8.gc.calkananaskis/afraction-en.asp (last visited Feb. 28, 2003) (copy on file with
The Transnational Lawyer); see also Afele, supra note 73.

87.

See Internet, Mobile Phones Taking off in Africa-UN, REUTERS, at http://www.ciol.com/content/

news/repts/102100106.asp (last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer).
88. See Press Release, AfricaOne, Assessing the Potential of New Markets: The Case for Africa,
(Mar. 27, 2001), at www.africaone.conmenglish/news/NewsDetail.cfm?NID=2001 (copy on file with The
TransnationalLawyer).
89.

Id.; see also Continental Connectivity Indicators, African Internet Connectivity, at http://www3.sn.

apc.org/africa/partial.html (last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer); see also
Changing Regulatory Environment, supra note 54.
90.

Id.

91.
92.
93.
94.

Id.
See African Internet, supra note 59.
Id.
See Yu, supra note 56.

95.

Id.

96.

Id.

97.

See About Africa ONE, supra note 61.

98.
99.

Id.
Id.
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C. The State of Ghana'sInformation and Communications Technology

Information and Communications Technology (ICT) is rapidly developing in
Ghana.'0 In 1994, Ghana became the first country in West Africa to be connected
to the Internet, and in August 1995, Ghana achieved full Internet connectivity.'°
Ghana's Internet subscribers increased from zero in January 1995 to 323 in
March 1996.' Internet users in Ghana also increased from three hundred in 1995
to twenty-five hundred in 1996, and as of 2002, the number of users was
200,000.13 The cost of an hour online in Ghana is much cheaper than other
African countries, ranging between seventy-five cents and $1.25. l°4 However, in
relation to per capita income, Internet access is still expensive.0 5 It is estimated0°
that there are three personal computers per one thousand people in Ghana.'
Ghana has over forty-six licensed, but only ten operational, ISPs. °7 "Africa's
only [ten megabits] wireless data and voice technology exists in Ghana, and the
national energy company has a fiber network looping the lower half of the
100. However, making a successful phone call across town in Accra, the capital of Ghana, is still an
uncertain undertaking.
101. See Development of Internet in Ghana, at http://www.ghanaweb.comGhanaHomePage/it/, also
available at http://www.isoc.orglisoc/whatis/conferences/inet/96/proceedings/g6/g6_4.htm (last visited Feb. 28,
2003) (copy on file with The TransnationalLawyer). The enormous efforts in getting Ghana fully connected
was provided by Dr. Nii Narku Quaynor and his team at Network Computer Systems (NCS). Dr. Quaynor is the
President and C.E.O. of NCS. He is also the president of the Internet Society chapter of Ghana, and he is an
executive member of the board of the Internet Corporation for Assigned Names and Numbers as the
representative for Africa.
102. Id. The genesis of the Internet in Ghana was the early 1990s with the initiation of a pilot project by
the Pan African Development Information system (PADIS) and the International Development Research Center
(IDRC) Fidonet network to connect the Ghana National Scientific and Technological Information Network
(GHASTINET), the Association of African Universities (AAU), and the Technology Transfer Center (TCC) to
GreenNet in London by dial-up. The service was limited to e-mail that was sent three times a week at 2400bps.
Later, AAU started using Unix-to-Unix Copy Protocol (UUCP) while the Health institutions migrated to
HealthNet. The HealthNet system was based on satellite technology at that time. Full commercial Internet
access went live in January 1995 with pioneering work done by Network Computer Systems. See Kwami
Ahiabenu, Ghana-Rapid Growth in Internet Use Despite Cost Constraints, BALANCING AC'r NEWS UPDATE
NO. 54, at http://www.balancingact-africa.com/newsback/balancing-act54.html (last visited Mar. 27, 2003)
(copy on file with The TransnationalLawyer).
103. See ICT Indicators-Ghana (1995-1998), at http://www.nici.org.gh/indicators.htm (last visited
Mar. 27, 2003); see also WORLD FACT-BOOK 2002, supra note 24.
104. See Development of Internet in Ghana,supra note 101.
105. See The New Partnership for Africa's Development, supra note 72; see also Information
Technology, at http://www.ghanaweb.com/GhanaHomePage/it/ (last visited Feb. 28, 2003) (copy on file with
The TransnationalLawyer).
106. See Development of Internet in Ghana, supra note 101.
107. See ICONNECT Ghana, ICT for Development, ICT in Ghana, at http://www.iconnectghana.
org/pages/ictinghana/index.asp (last visited Feb. 28, 2003) [hereinafter ICT Development in Ghana] (copy on
file with The Transnational Lawyer). There is one content provider: Ghana Classifieds. The full Internet Service
Providers include NCS, InternetGhana,AfricaOnLine, IDN, Tin-Ifa, Netplux, Africanus, etc. NCS Ltd. operates
an Electronic Data Interchange (EDI) network service, which enables inter-business electronic exchange of
business documents in a standard format. See National ICT Profile, AISI-Connect, at http://www2.sn.apc.org/
africalcountdet.CFM?countriesISOCode=gh (last visited Feb. 28, 2003) (copy on file with The Transnational
Lawyer).
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country."'' 8 In 1998, there was one Internet cafd in Ghana's capital of Accra;'m
today, there are more than a one thousand cyber-caf6s in Ghana with over sixhundred of them dotted around the capital."
The largest on the list of multi-purpose Internet cafes in Accra is BusyInternet."'
It has its own direct satellite connection, over two hundred flat screen computers,
and is open twenty-four hours a day, seven days a week."2 BusyInternet is the
first of its kind in Africa. " ' It is Africa's largest Internet development center.'
Software developers can also be found in Ghana. West Africa's largest software
development company, SOFT, is located in Ghana. " '
The Government of Ghana has also aided in the development of ICT in
Ghana. In 1994, Ghana's Ministry of Transport and Communications established
the Accelerated Development Program (ADP) to reform the telecommunications
sector." 6 This led to the creation of the National Communications Authority
(NCA)," 7 a centralized agency responsible for regulating the telecommunications
sector in 1997. " ' The main function of the NCA is regulation of communications
by wire, cable, radio, television, satellite, and similar means of technology for the
orderly development and operation of efficient communications services in
Ghana.'"9
At the same time, the government privatized thirty percent of Ghana
Telecom' 2° and granted a license to a second national carrier, Westel Telesystems. 2 '
The deregulation of the telecommunications sector has increased the density of
telephone services in the country, allowed private participation, and permitted
other network operators to have the same rights and privileges as Ghana
1 22
Telecommunications, including the right to install nation-wide networks.

108.

See Awo A. Quaison-Sackey, Ghana Pitches for Global Information Services Business,
63, at http://www.balancingact-africa.com/newsback/balancingact-63.
html (last updated Jan. 13, 2003) (copy on file with The TransnationalLawyer).
109. See Thompson, supra note 55.
BALANCING ACT NEWS UPDATE NO.

110.
111.

See The African Internet, supra note 59; see also ICT Development in Ghana, supra note 107.
See Accra's Newly Acquired Internet Culture, at http://www.ghanaweb.con/GhanaHomePage/it/

(last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
112. Id.
113. Id.
114. See Africa's Largest Internet Development Center Opens in Ghana, at http://www.busyinternet
.com/site/about/pr/HPpartnership.htm (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
115. See Accra's Newly Acquired Internet Culture, supra note I11.
116. See Country Profiles, Ghana,at http://www.uneca.org/aisi/nici/country-profiles/ghana/Ghanab.htm
(last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
117. National Communications Authority Act 1996 (Act 524). Although passed on December 30, 1996,
the Act took effect in 1997.
118. See id.; see also National ICT Profile, supra note 107.
119. See National ICT Profile, supra note 107.
120. See id. (noting that the 30% privatization was through a joint venture with Telecom Malaysia.)
121. See id.
122. See ICT Development in Ghana, supra note 107 (noting that there are five (5) operators of Mobile
Telephony and one (1) rural telephony operator (Capital Telecom). Also, on March 28, 2003, Ghana's
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Ghana is making great strides to catch up with the technological age, and is
ripe for investment in the technology sector. Technology and communication
systems are rapidly developing in Ghana and Africa. This presents a situation
where many Ghanaians will be engaging in e-commerce via the Internet.
Companies are already being established in Accra to utilize Ghana's burgeoning
technology culture. 23 Ghana is becoming a modest leader, albeit with a rather
erratic power supply. 24 Nevertheless, Ghana's capital, Accra, is now the most
wired place south of Cairo and north of Johannesburg.12 Ghana is turning into
sub-Saharan
Africa's technology hub just as it was the political center forty years
126
ago. The initiatives and efforts at improving Ghana's digital prospects have127led
to a significant increase in Internet activity, including e-commerce, in Ghana.
V.

E-COMMERCE AND THE INTERNET IN GHANA

A. The State of E-Commerce in Ghana
Although Ghana is continuing to develop the necessary ICT for e-commerce,
Ghana still lacks many necessary items to fully engage in e-commerce. Ghana is
currently lacking a consolidated effort to implement e-commerce.'1 8 This was
recognized during the United Nations Economic Commission for Africa (UNECA)
group's visit to Ghana to offer advice on e-commerce development. The visit was
for the specific purpose of advising Ghana on how it can get e-commerce off the
ground. 29

Parliament passed Legislative Instrument 1719, which completely ends telecommunication operator exclusivity
status in Ghana. See Parliament Commanded for Lifting Telecom Exclusivity Status, at http://www.ghananeb.
com/GhanaHomePage/NewsArchive/artikel.pnp?ID=35145. Thus, Ghana Telecom and Western Telesystems
Company Limited (Westel) no longer have exclusivity status, as the market is now open to other telecommunications
operations. Id.
123. In Ghana, the local office of Data Management International Inc., of Wilmington, Delaware
employs 37 Ghanaians to process environmental fines for the City of New York. Also, Dallas-based Affiliated
Computer Services (ACS), a U.S. company that is a leader in offshore data processing, has opened an
advanced-technology project in Ghana. One other company writes software for Phoenix Insurance and another
company is trying to set up a call center for an American doctors' answering service company. See Thompson,
Africa's Best New Chance, at http://www.ghanaweb.com/GhanaHomePage//features/artikel.php?ID=24520
(last visited Feb. 28, 2003) (copy on file with The Transnational Lawyer).
124. See Thompson, supra note 55.
125. Id.
126. Id.
127. See Gideon F. For-Mukwai, UN Team Finds Ghana's IT Gains Continue, at www.cnn.com/2000/
TECH/computing/l 2/27/ghana.cyberlaws.idg (Dec. 27, 2000) (copy on file with The Transnational Lawyer).
128. Id. Deeming e-commerce critical to Africa's entry to the information society, commissioned a
survey-Pan African E-commerce Mission-into the state of e-commerce in Africa. Ghana was among the 12
African countries selected to represent all regions on the continent.
129. Id.
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According to the UNECA report, Ghana does not have a national policy for
e-commerce and lacks a regulatory framework for e-commerce.'3 The report
revealed that Ghana nevertheless does have some well-established electronic
32
businesses,"' including enterprises like GhanaMall,' eshopafrica,'

Novica,'14

and others.'35 In fact, e-commerce has proven to be a highly successful and
profitable venture for several companies in Ghana, and Africa generally.'36
For example, one of the world's most advanced e-commerce infrastructures,
Novica.com, has a local sourcing and direct shipping office in Ghana.' Novica3
has been so successful that it is today the leading world arts site on the Internet.1 8
Of Novica's twelve offices around the world, Ghana currently leads in terms of
sourcing new artists and artwork and ranks sixth in sales volume."'
However, Ghana has not adopted any reliable payment method for e4

debit cards are still not widely available. '
commerce. 14 In Ghana, credit cards and•.142
Ghana is still very much a cash society, and the lack of reliable payment credit
mechanisms for e-commerce transactions in Ghana raises important concerns
because a key enabler for e-commerce is the presence of a viable credit card

130. Id. However, Ghana in March 2001 set its ICT for Accelerated Development process in motion.
This process aims at developing an Integrated ICT-led Socio-Economic Development Policy and Plan to aid
Ghana's developmental efforts.
131. Id.
132. See Welcome to GhanaMall, at http://www.ghanamall.com.ghl (last visited Feb. 28, 2003) (copy on
file with The Transnational Lawyer).
133. See eShopAfrica, at http://www.eshopafrica.com (last visited Mar. 28, 2003) (copy on file with The
Transnational Lawyer).
134. See What the World Creates by Hand, at http://www.novica.com (last visited Mar. 28, 2003) (copy
on file with The Transnational Lawyer).
135. See For-Mukwai, supra note 127; see also E-Commerce and Internet Business, at http://www.
ghanaweb.con/GhanaHomePage/directory/catl2.html (last visited Apr. 4, 2003), (listing some of the ecommerce sites in Ghana, which include MyGhanaMart, BuyGhana.com, African Craft, Konaa.com, and
GhanaSales).
136. See Coeetze, supra note 19.
137. See Region Focus, supra note 20 (noting that Novica was launched in May 1999, employs 200
people in 12 offices around the world, and is headquartered in Los Angeles, with sourcing and direct shipping
offices in El Salvador, Brazil, Ghana, India, Indonesia, Mexico, Morocco, Peru, Thailand, Venezuela, and
Zimbabwe).
138. See Career Chase, at http://www.careerchase.net/career/ic/interviews/catherine-ryan-vp-commu
nicationsnovica.htm (noting that Jupiter Media Metrix and P.C. Data rate Novica as the leading world arts site
on the Internet); see also Region Focus, supra note 20.
139. See id. (reporting that the local office in Ghana dispatches 200 pieces of local artwork each week to
online buyers around the world).
140. See For-Mukwai, supra note 127.
141. The few debit and credit cards in Ghana include the Sika Card, Visa Horizon Card, and Mondex.
See Leo Van Hove, Bibliography on Electronic Purses, at http://www.cfec.vub.ac.be/cfec/ghana.htm (last
visited Feb. 28, 2003) (copy on file with The Transnational Lawyer).
142. See Software and E-Commerce Industry in Ghana, Profile, Overview, Banking, TRADE PARTNERS
UK, at http://www.tradepartners.gov.uk/text/itelectronics/ghana2/profile/overview.shtml (last visited Feb. 28,
2003) [hereinafter Software and E-Commerce] (copy on file with The Transnational Lawyer); see also
Ghanaians Urged to Use Non-Cash Systems in Transactions, GRI BEF NEWS GHANA, (Mar. 8, 2001), at http://
www.mclglobal.com/History/Aug200l/03h2001/03h Ib.html (copy on file with The Transnational Lawyer).
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system.' However, plans are underway to introduce a credit card system.' 44 The
banking sector in Ghana is making modest progress to catch up with modem
online financial transactions and payment mechanisms.'45 Major banks in Ghana
operate small networks of Automated Teller Machines, "but they are all attached
to branches, and these banks are operating their own VSAT' 46 data communications
network."' 47 Some of the banks have, however, introduced electronic banking,
where money transmission services are supported by leading-edge satellite
technology, providing customers with real time on-line banking. This provides a
secure, reliable, and effective link between customers and their accounts
anywhere across their bank's network globally.' 4" Thus, it is inevitable that Ghana
will have to develop a policy on online financial transactions and payment
mechanisms for e-commerce.
B. Internet Policy Initiatives in Ghana
Ghana is now in the process of developing an Integrated ICT-led SocioEconomic Development Policy and Plan 49 to aid its developmental efforts. '0 This
process of formulating Ghana's ICT policy has been named "The ICT for
Accelerated Development Process" and was set in motion in March 2001.'' This
policy will, among other things, address the urgent need for a policy and legal
framework on e-commerce. After numerous consultations, discussions, and
collation of submissions, the National ICT Policy Plan and Development
Committee was launched on August 22, 2002. 52 The committee is expected to

143. Though the payment by credit card is not secure (since the credit card number is usually sent via
the Internet without encryption) it is nevertheless the most common type of payment currently available on the
Internet.
144. See Software and E-Commerce, supra note 142.
145. See id.
146. "Very Small Aperture Terminals (VSAT) are small, software-driven earth stations (typically 0.92.4 meters, which is equal to 3-8 feet, though larger units are available) used for the reliable transmission of
data, video, or voice via satellite. It requires no staff or additional technology to operate it. It simply plugs into
existing terminal equipment. VSAT satellite communications provide virtually error-free digital data
communications and better than 99.9% network reliability." See Very Small Aperture Terminals, H.M.S.
Communications Incorporated, at http://www.donegal-holdings.com/vsat.htm (last visited Feb. 28, 2003) (copy
on file with The TransnationalLawyer).
147. See Software and E-Commerce, supra note 142.
148. See Barclays in Ghana, Business Management, Money Transmission, at http://www.barclays.com/
africa/ghana/money-trans.htm (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer); see
also Ghana,Electronic Banking, at http://www.standardchartered.com/global/cib/electronic-banking/ebhome_
main.html (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
149. See Ghana, NICI Policy, at http://www.uneca.org/aisi/nici/country-profiles/ghana/ghanpol.htm
(last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
150. See Ghana, National ICT Policy and Plan Development Committee, at http://www.ict.gov.
gh/about.html (last visited Feb. 28, 2003) [hereinafter Policy and Plan] (copy on file with The Transnational
Lawyer).
151. Id.
152. See NICI Policy, supra note 149 (noting the Economic Commission for Africa (ECA) is assisting
Ghana by facilitating and supporting the work of the Committee, which is being chaired by Professor Clement
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come out with a Policy Document that will provide details of the Government's
policy commitments in relation to what needs to be achieved towards the
realization of the ICT development vision of Ghana.'53
The committee is also developing a Plan that will detail how the policy
commitments of the Government (contained in the Policy document) may be
translated into concrete programs and initiatives for implementation. This Plan,
the first of a series to be developed, is to support the development of the
necessary economic base and environment for accelerating Ghana's
development
14
towards a knowledge-based information economy and society.
"The government of Ghana has
identified five critically interrelated areas for
155156
strategic intervention.""' Among these is the core area of enterprise, where the
government aims at "improving access to financial capital, facilitating access to
global and local market, enforcing appropriate tax and property rights regimes,
enabling efficient business processes, and stimulating domestic demands for
[Information and Communications Technology]."' 57 The development of the core
area of enterprise and the other interrelated areas as planned by the government,
will greatly boost e-commerce activity in Ghana. This will thereby facilitate the
government's aim of taking Ghana into the mainstream of global business.
C. Utilizing Ghana'sBusiness Opportunities in an ElectronicAge
Indeed, Ghana is a treasure trove of business opportunities. 58 As far back as
1833, Ghana was in active trade with Europe. 9 In the early 1960s, Kaiser
Dzidonu.); see also Ghana, Press Conference, INFO. & COMM. TECH., at http://www.ict.gov.gh/press-%20conict-policy.htm (Aug. 22, 2002) (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
153. See Policy and Plan, supra note 150.
154. Id.
155. See Policy and Plan, supra note 152 (outlining the five areas, including:
(i)
Infrastructure--Deploying a core ICT network infrastructure, achieving relative ubiquity
of access, and investing in strategically focused capacity to support high development
priorities;
(ii) Human Capacity--building a critical mass of workers with knowledge in ICT,
increasing technical skills among users and strengthening local capabilities;
(iii) Policy--supporting a transparent and inclusive policy process, promoting fair and open
competition, and strengthening institutional capacity to implement and enforce policies;
(iv) Enterprise--improving access to financial capital, facilitating access to global and local
markets, enforcing appropriate tax and property rights regimes, enabling efficient
business processes and stimulating domestic demands for ICT;
(v)
Content and Applications providing demand-driven information which is relevant to the
needs and conditions experienced by local people.
Id.
156. Id.
157. Id.
158. See Investment Information and Opportunities, Ghana Investment Promotion Center, at http://www.
gipc.org.gh/LPA-lnformation.asp?hdnGrouplID=2&hdnLevellD=5 (last visited Mar. 28, 2003) (copy on file with
The TransnationalLawyer) (providing detailed information on various areas of business opportunities).
159. See GhanaInvestment Profile: Furnitureand Wood Processing, GHANA INVESTMENT PROMOTION
CENTER, available at http://www.gipc.org.gh/Documents/Furniture.pdf (last visited Feb. 28, 2003) (copy on file
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Aluminum of the United States entered into an invaluable and very profitable
investment agreement with Ghana 6° There are currently a considerable number
of foreign companies and multinationals doing business in Ghana. "Between
1990 and 1999, an average of forty international firms established operations in
Ghana each year." t ' Some of the large multinational firms in Ghana's consumer
electronics industry are Phillips, Mitsui, and Sanyo.1 62 The trend of international
firms investing in Ghana is expected to continue. 16'For example, the biggest gold
mining company in the world, Newmont Mining, is commencing operations in
Ghana to develop two mines by August 2003. "The initial investment will be
$450 million and will provide 500 direct jobs."' 64 Also, talks are far advanced
with a Mauritius company to set up a sub-regional cotton-processing
factory in
6
Ghana with an initial investment of $67 million U.S. dollars. 1
International companies have started to utilize the burgeoning technology
culture in Ghana. In late 2000, Dallas-based Affiliated Computer Services
(ACS), a U.S. company that is a leader in offshore data processing, opened an
advanced-technology project in Ghana.' 66 ACS processes insurance, credit card,
and other types of forms from such customers as American Express, United
Parcel Service, and various health-insurance providers such as Aetna and United
Health Care. 67American health insurance claim forms are digitized in the United
States by Aetna, a large insurance company, and sent over a computer network to
with The Transnational Lawyer) (noting that Ghana, then known as the Gold Coast, was supplying Europe with
timber among other things).
160. This is the Volta River Project, which is made up of the Akosombo Hydro Electricity dam managed
by Volta River Authority (VRA) and the Tema aluminium smelter owned and managed by Volta Aluminium
Company Ltd (VALCO). "Valco is owned by Kaiser Aluminum (holding a 90% interest) and Alcoa (10%). The
plant has a rated capacity of 200,000 tons per year, with Kaiser's share totaling 180,000 tons. The Volta River
Authority's Akosombo hydroelectric dam provides Valco with electric power." See Corporate Operations,
Primary Aluminum Products, KAISER ALUMINUM, at http://www.kaiseral.com/kaiser/kaisermain.nsf (last
visited Mar. 28, 2003) (copy on file with The Transnational Lawyer); Ghana's Lake Volta is the world's largest
artificial lake and is invaluable because it has lower energy costs than other smelters worldwide. See WORLD
FACT-BOOK 2002, supra note 24 (noting that in 1982 smelters in Japan, Taiwan, France, and United States paid
about four times as much as then power from Volta). Therefore, it was not surprising that leading industrial
journals considered Valco to be the cheapest source of primary metal in Kaiser's supply system. See Paul
Kuruk, Renegotiating Transnational Investment Agreements: Lessons for Developing Countries from the
Ghana-Valco Experience, 13 MICH. J. INT'L LAW. 43, 66 (1991).
161. See Investment Information, Ghana Investment Profile: Property Development, GHANA INVESTMENT
PROMOTION CENTER, at http://www.gipc.org.gh/Documents/Property.pdf (last visited Feb. 28, 2003) [hereinafter
PropertyDevelopment] (copy on file with The Transnational Lawyer).
162. See Investment Information, Ghana Investment Profile: Electrical & Electronic Goods, GHANA
INVESTMENT PROMOTION CENTER, at http://www.gipc.org.gh/Documents/Electric.pdf (last visited Feb. 28,
2003) (copy on file with The TransnationalLawyer) (noting that these firms assemble and distribute a number
of electrical appliances).
163. See Property Development, supra note 161.
164. See Ghana's 2003 Budget Statement, at http://www.ghana.gov.gh/news/article.php?id=0000000157
(last visited March 28, 2003) (copy on file with The TransnationalLawyer).
165. Id.
166. See Paschal, supra note 53.
167. See Zachary Paschal, Not the Gold Coast, at http://www.ghanaweb.com/GhanaHomePage/
features/artikel.php?ID=34061 (last visited Mar. 28, 2003) (copy on file with The TransnationalLawyer).
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Accra where a typist culls the name, address, and other personal information
from the form and enters it into a new electronic form."" The new electronic data
is then transmitted back to the company's headquarters in Kentucky via
satellite. 169
All workers at the data entry facility in Ghana, from the site manager to the
computer-networking technician to the typists, are all natives of Ghana. The
company's Accra office started with twenty Ghanaian employees in the summer
of 2000, and as of June 2002, the number had increased to 850 workers at a
single site with plans for further expansion. Such an expansion is a near
revolution in Ghana.170
Another data entry company in Ghana is Data Management International Inc.
of Wilmington, Delaware. It employs over forty Ghanaians to process
environmental fines and street tickets for the City of New York.'7 The "Ghanaians
type in data from computer images of citations handed out to hot-dog vendors
caught smoking while serving, homeowners who leave trash on the sidewalk or
ice-cream trucks nabbed selling cones in a crosswalk."' 7 2 Thereafter, they are
scanned and sent to a small office in the capital, Accra."' Another company,
Rising Data Solutions, is attempting to establish a call center for an American
doctors' answering service company.' Also, Global Response, ranked among
the top twenty-five call centers in the United States,'75 has an offshore operation
in Ghana.'76
One of the world's most advanced e-commerce IT infrastructures, Novica.com,
has a local sourcing and direct shipping office in Ghana.' 77 Novica has been
'78"O so
Internet.
"Of
site
on
the
leading
world
arts
successful that it is today the
Novica's twelve offices around the world, Ghana currently leads in terms of
sourcing new artists and artwork and ranks sixth in sales volume.' 179 Novica is a
168. Id.; see also Thompson, supra note 123.
169. Id.
170. Id.
171. See Nicholas Thompson & Robert Worth, In New York Tickets, Ghana Sees Orderly City, at
http://www.newamerica.net/index.cfm?pg=article&publD=914, (last visited Mar. 28, 2003) [hereinafter Ghana
Sees Orderly City] (copy on file with The Transnational Lawyer); see also Michael M. Phillips, Ghana's Tech
Frontier: Internet Start-up Flourishes, at http://www.ghanaweb.com/GhanaHomePage/features/artikel.php?ID=
24281 (last visited Mar. 28, 2003) (copy on file with The Transnational Lawyer).
172. Thompson & North, supra note 171.
173. Id.
174. Rising Data Solutions of Gaithersburg, Md. intends to open a 100-employee operation where
175,000 times a month Ghanaian operators will pick up the phone and answer: "Dr. So- So-and-So's office. Can
I help you?" See Phillips, supra note 171.
175. See Global Response Ranked Among Nation's Top Call Centers, at http://www.globalresponse.
com/pr042402.html (last visited Mar. 30, 2003) (copy on file with The Transnational Lawyer).
176. See Golden Age of Business Is Well Intentioned, at http://www.ghanaweb.com/GhanaHomePage/
NewsArchive/artikel.php?ID=34392 (last visited Mar. 30, 2003) (copy on file with The Transnational Lawyer).
177. See What the World Creates by Hand, supra note 134.
178. See Career Chase, supra note 138; see also Region Focus, supra note 20.
179. See Region Focus, supra note 20.
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commercial business to consumer e-commerce site offering over eighty-five
hundred handcrafted products from eighteen hundred artisans from around the
world.' s The popular and unique Ghanaian creations on the Novica Website
range from original oil paintings by previously unknown artists to throne-stools
carved by the chief carver for the King of the indigenous Ashanti Nation. 8 '
Through e-commerce, these unique Ghanaian art and cultural artifacts are been
advertised and exposed to the global market.' 82
Numerous Ghanaian artists are marketing their creations around the world
electronically through an innovative alliance with Internet-pioneer Novica.
"International couriers deliver the artwork directly to customers, eliminating
numerous middlemen and transferring the savings to creator and customer
alike."' 8 4 Novica has enabled Ghanaian artists bigger markets, fairer value,
greater understanding of the world and their customers as well as financial
independence and status.' 85 Many businesses and enterprises in Ghana are taking
advantage of the opportunities that the Internet offers. They take business and
other information off of the World Wide Web, undertake numerous transactions
on the Internet, and engage in electronic commerce as well.
The trans-border nature of the Internet has not only brought fundamental
change to communications, but has also fueled revolutionary and innovative
developments in business models.""6 It is, however, inevitable that the increasing
cross-border transaction through e-commerce will give rise to transnational
commercial disputes.'87 Thus, as e-commerce and Internet business activity
increases, issues regarding the exercise of jurisdiction are bound to arise. 18' As
was pointed out in the U.S. case of Gorman v. Ameritrade,"9 it is quite wrong to
treat cyberspace as if it were a kingdom floating in the mysterious ether, immune

180. See What the World Creates by Hand, supra note 134.
181. See Region Focus, supra note 20.
182. See What the World Createsby Hand, supra note 134; see also Novica, supra note 20.
183. See Africa's Largest Internet Development Center Opens in Ghana, supra note 114.
184. See Region Focus, supra note 20.
185. See id.
186. See Primeron E-Commerce and IntellectualProperty Issues, supra note 1.
187. This is more likely in B2C because jurisdiction can possibly be anywhere 'jurisdiction anywhere.'
Once a website is posted, it is instantly available worldwide to anyone with a computer or other information
appliance and a telecommunications (wired or wireless) or other form of network connection. However, in the
case of B2B transactions across borders, there usually exist established conventions and solutions that help
guide such transactions. For example, the sequence of contractual documents is generally standardized; and the
contracting parties are usually more sophisticated and often incorporate choice of law and choice of forum
clauses in their agreements. There are also well-established arbitration and mediation options to avoid litigation
in the courts of one party's country. But such customs and practices are not familiar to trans-border B2C
contracting. See International Chamber of Commerce, Policy Statement, Jurisdiction and Applicable Law in
Electronic Commerce (June 6, 2001), at http://www.iccwbo.orglhome/statementsrules/statements/2001/juris
dictionandapplicablejlaw.asp (copy on file with The TransnationalLawyer).
188. See id.
189. See Gorman v. Ameritrade, 293 F.3d 506 (D.C. Cir. 2002).

The TransnationalLawyer/ Vol. 16
from the jurisdiction of earthly courts.' 9° Cyberspace is not some mystical
incantation capable of warding off the jurisdiction of courts built from bricks and
mortar.' 9'
The question therefore arises: "What are the proper rules for determining
jurisdiction over Internet-based transactions?" "Will a person who believes he or
she has been wronged be allowed to forum shop-looking for a jurisdiction that
has laws that strongly favor his or her position-and compel an Internet company
to defend itself in a forum merely because its Website can be accessed by people
in that forum? In commercial transactions, should the parties be allowed to
establish the proper jurisdiction by contract? And if so, is a click wrap contract
sufficient? If not, what should the default be-the forum of the seller/Website
owner or the forum of the purchaser/viewer?"'
VI. THE INTERNET AND JURISDICTION IN GHANA
People and businesses conducting transactions over the Internet may face the
risk of being sued in a foreign country.' 93 Just as a whole body of law relating to
inter alia, the Internet and contracts, torts, business disparagement, trademark,
copyright, cyber-squatting, and fraud has arisen in the United States, Ghana and
developing countries will likely face similar challenges. Thus, the question
arises: "Can a Ghanaian, in an Internet related dispute, haul a foreign defendant
into a court in Ghana's judicial system to seek a remedy?"
A. The Legal System of Ghana
For a better understanding of a Ghanaian's legal right in a lawsuit involving
e-commerce, Ghana's legal system must be examined. Ghana's legal system is
based mainly on British common law, with various modifications and amendments
provided under statutes and the Ghana Constitution.'9 Thus, English traditions,
rules, practice, and procedures are largely followed. Though English authorities

190. See id. at 516.
191. Seeid.at510.
192. See Michael D. Scott, What is Fair?,5 E-COMMERCEL. REP. 2 (Mar. 2001).
193. See Association Union des Etudiants Juifs de France v. Yahoo! Inc., T.G.I. Paris, Nov. 20, 2000
(holding that the French Court had jurisdiction over U.S.-based Yahoo!, and ordered Yahoo! to block French
users from accessing auctions of Nazi memorabilia on its website or face fines of US$13,000 for each day of
non-compliance); see also Yahoo! Inc. v. La Ligue Contre le Racisme et L'Antisemitisme, 169 F. Supp. 2d
1181 (N.D. Cal. 2001) (granting Yahoo! a declaratory judgment that the First Amendment precludes the
enforcement in the United States of the French order intended to regulate the content of Yahoo!'s speech on the
Internet); see also Gutnick v. Dow Jones & Co. Inc., [20011 VSC 305 (Aug. 28, 2001), affirmed in Dow Jones
& Co. Inc., v. Gutnick [2002] HCA 56 (Dec. 10, 2002) (noting that Australia has jurisdiction a libel action
against U.S.-based Dow Jones as a result of an article that it published in the United States).
194.

See

Investment Information and Opportunities, Dispute Resolution, GHANA INVESTMENT

PROMOTION COUNCIL (GIPC), at http://www.gipc.org.gh/IPA-Information.asp?hdnGrouplD=8&hdnLevellD=3
(last visited Mar. 7, 2003) (copy on file with The TransnationalLawyer).
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are not binding on the courts, they have persuasive force. Accordingly, authorities
from other countries with similar legal systems are freely cited and considered in
appropriate cases.195
Ghana's 1992 Constitution, Chapter 4, '96 provides that the laws of Ghana
shall comprise of the Constitution, enactments made by or under the authority of
the Parliament established by the Constitution, any Orders, Rules and
Regulations made by any person or authority under a power conferred by the
Constitution, the existing law,'97and the common law.'9 '
Chapter 11 of the Constitution'99 provides that justice emanates from the
people of Ghana and shall be administered in the name of the Republic by the
Judiciary. The Judiciary is an independent branch of government subject only to
the Constitution. Accordingly, the final judicial power of Ghana is vested solely
in the Judiciary. Neither the President nor Parliament has the right to interfere
with judicial power.2°° The Constitution provides that the Judiciary shall have
jurisdiction in all matters civil and criminal, including matters relating to the
Constitution, and such other jurisdiction as Parliament may confer on it.2'
The Judiciary is made up of the Lower Courts and the Superior Courts."', The
Lower Courts consist of the Circuit Courts, Circuit Tribunals, and Community
Tribunals. 2°3 The Superior Courts consists of the Supreme Court, the Court of
Appeal, the High Court, and the Regional Tribunals. 2°4 The Supreme Court is the
highest court of the land. The Court of Appeal has jurisdiction to hear and
determine appeals from the Circuit Court, High Court, and Regional Tribunals,
and if appealed further, it would be heard by the Supreme Court.0 5
195.

See Dennis Campbell, Ghana, International Execution Against Judgment Debtors (vol. 2, Aug.

1998).
196. See 1992 GHANA CONST. art. II (l)(a)-(e), available at http://ghanareview.com/parlia/Gconst4.
html (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer).
197. Existing law is comprised of the written and unwritten laws of Ghana as they existed immediately
before the coming into force of the 1992 Constitution, and any act, decree, law or statutory instrument issued or
made before February 28, 2003, which is to come into force on or after February 28, 2003. See 1992 GHANA
CONST. art. I1, cl. 4. And the existing law is to be construed with any modifications, adaptations, qualifications,
and exceptions necessary to bring it into conformity with the provisions of the Constitution, or otherwise to give
effect to, or enable effect to be given to any changes effected by the Constitution. See 1992 GHANA CONST. art.
II, cl. 6.
198. The common law of Ghana is comprised of the rules of law generally known as the common law,
the rules generally known as the doctrines of equity, and the rules of Ghanaian customary law.
199. See 1992 GHANACONST. ch. 11, art. 125(1).
200. Id. at arts. 127(2), 125(3) (noting that that neither "the President nor Parliament shall have or be
given final judicial power").
201. Id. at art.125(5).
202. Properly called the Superior Courts of Judicature. See Part I of the Courts Act 1993 (Act 459),
amended by The Courts (Amendment) Act 2002 (Act 620), available at http://www.ghanacourts.com/courtsacts.htm (last visited Feb. 28, 2003) (copy on file with The TransnationalLawyer)
203. See Part II of the Courts Act 1993 (Act 459) (noting that the lower courts have restricted territorial
jurisdiction).
204. See 1992 GHANA CONST. ch. 11; see also Part I of the Courts Act 1993 (Act 459).
205. See 1992 GHANA CONST. ch. 11; see also Parts I & II of the Courts Act 1993 (Act 459) (noting that
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Lawsuits in Ghana usually begin in the High Court.2°6 The government has,
therefore, established model "fast-track" divisions of the High Court, which are
fairly automated, to expedite action on some cases, especially commercial
cases. 2 Though there is only one High Court in Ghana, there are numerous
divisions of the High Court spread over all ten regions of Ghana.2°8 In theory,
therefore, each division of the High Court has jurisdiction throughout the
country.
B. JurisdictionalIssues0 9
The term "jurisdiction" in this context refers to the power of a court to hear a
particular case. Ghana adopted the British common law rules relating to
jurisdiction. Thus, before a court in Ghana can hear a case, it must have both
subject matter and personal jurisdiction. 210 In this section, the basis for exercising
personal jurisdiction over resident and non-resident defendants in Ghana is
examined.

the Regional Tribunal and the High Court have concurrent original jurisdiction in criminal matters, but the High
Court has additional original and appellate jurisdiction in civil matters). The Regional Tribunal hears appeals in
any criminal trial from the Community or Circuit Tribunal, and the High Court hears appeals from the
Community Tribunal in civil matters.
206. This is because the other courts with original jurisdiction in civil cases, the Circuit Court and the
Community Tribunal have pecuniary limits in their subject matter jurisdictions. The Circuit Court cannot
exercise jurisdiction over cases where the amount claimed is more than 10 million cedis and the Community
Tribunal has a five million cedis limit (the currency of Ghana is the Cedi (9)).
207. See Ghana: Focus on Fast Track Court System, INTEGRATED REGIONAL INFORMATION NETWORKS
(IRIN) NEWS, at http://www.irinnews.org/report.asp?ReportlD=29937 (last visited Feb. 28, 2003) (copy on file
with The Transnational Lawyer); see also Ghana: Fast Track Court to Widen Scope of Operations, GHANAIAN
CHRONICLE, June 9, 2001, at http://www.africaonline.com/site/Articles/1,3,35471.jsp; see also Chief Justice
Calls for Help in Court Modernization Project, NEWS IN GHANA, at http://www.newsinghana.coml/
news/archive/chief-justice-calls-for-help.htm (last visited Feb. 28, 2003) (copy on file with The Transnational
Lawyer).
208. 1992 GHANA CONST. art. 39(3); see also Courts Act 1993, § 14(3) (Act 459).
209. The focus here is on judicial jurisdiction, specifically, personal jurisdiction. That is, the power of a
court to compel even a foreigner to appear in the court to litigate, even against the consent of that person. (This
is a very topical issue, especially in today's global and digital economy. The Hague Conference on Private
International Law, in an effort to bring about predictability in this area of the law, has produced a preliminary
draft of the Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters, which was
approved by the Special Commission of the Hague Convention on Private International Law in October 1999.
The full text of the draft is available at http://www.hcch.net/e/conventions/draft36e.html#text (last visited Feb.
28, 2003) (copy on file with The Transnational Lawyer). The draft, however, contains some provisions on
jurisdiction, that could give rise to problems in Internet transactions. An example is Article 6, which adopts a
country-of-destination approach to jurisdiction. For further discussion on this, see Christopher Falvey, Hague
Convention on Jurisdiction and Judgments: An Intro, 18 E-COMMERCE L. & STRATEGY, No. 6 (Oct. 2001); see
also International Chamber of Commerce, supra note 187.
210. The question of jurisdiction is very important because a judgment rendered by a court that lacks
jurisdiction over a defendant is void.
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1. Basic Principlesfor PersonalJurisdictionin Ghana
Courts in Ghana usually apply the traditional bases for the exercise of
personal jurisdiction."' These traditional bases include inter alia, domicile,
residence, presence, consent, conducting business in Ghana, and voluntary
appearance.1 2 Despite these traditional rules, Ghana courts are invested with
wide discretion in determining whether or not personal jurisdiction exists. The
common factor amongst all decisions finding personal jurisdiction is that the
finding must be reasonable.2 3 If exercising personal jurisdiction over a certain
defendant is found unreasonable, then a Ghana court will not hear the case.
In Ghana, as a general rule, personal jurisdiction does not exist unless the
defendant was duly served with a writ or other originating process.2 4 Thus, the
common basis for the exercise of jurisdiction in Ghana is the presence of the
defendant in Ghana and service of process in the forum. This normal rule for the
exercise of jurisdiction is couched in the Roman maxim: "Actor sequiturforum
rei." That is, a plaintiff has to institute his action in the jurisdiction where the
subject matter of the action is situate or where the defendant resides. But there is
an exception to this normal rule, which is service out of the jurisdiction. This,
however, is not allowed as a right but is granted in the discretion of the judge as a
privilege, and the rules in Order 11 of the High Court Civil Procedure Rules of
Ghana prescribes the limits within which that discretion should be exercised." 5
Thus, under these rules, personal jurisdiction may be found over a nonresident defendant.21 6 Under Order 11,217 jurisdiction may be exercised if the
subject matter of the dispute is land situated within Ghana (with or without rents
or profits). 211 In addition, jurisdiction may be exercised if the action is one
brought against a nonresident and the issue relates to enforcement, rescission,
dissolution, annulment or otherwise affects a contract or relates to the recovery of
damages or other relief in respect of the breach of a contract: (i) made within the

211. See Fan Milk Ltd. v. State Fishing Corp., [1971] GLR 238 (copy on file with The Transnational
Lawyer); see also Polimex (Polish Import & Export) Co. v. BBC Builders & Engineers Co., [1968] GLR 168
(opinion by Edusei, J.) (copy on file with The TransnationalLawyer).
212. For example, see Polimex (Polish Import & Export) Co. v. BBC Builders and Engineers Co.,
[1968] GLR 168 (refusing to give effect to the choice of forum clause (designating an arbitration Court in
Poland as the forum for adjudication of dispute and holding that the defendants have by their conduct waived
their right to oust the jurisdiction of the courts of Ghana in that they did not enter appearance conditionally or
under protest.).
213. See Fan Milk Ltd. v. State Fishing Corp., [1971] GLR 238.
214. See The Supreme Court Practice, General Note on Order 11 (1979), vol. 1, at 79.
215. Johnson v. Taylor Bros. & Co., [1920] A.C. 144, 155 (per Lord Dunedin).
216. See High Court Civil Procedure Rules, Order 11, rule 1 1954 (L.N. 140A) (copy on file with The
Transnational Lawyer) (noting that an applicant under any of the Order II rules must show he has a good
arguable case on the merits). Thus, the court will not require proof of plaintiff's case to its satisfaction, it will
expect something better than a mere primafaciecase. See The Brabo, [1949] A.C. 326.
217. See Order 11, rule 1
218. See id. at rule l(a).
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Ghana; El9 or (ii) made by or through an agent trading or residing within Ghana on
behalf of a principal trading or residing outside Ghana; or (iii) if an agreement by
its terms by its terms or by implication is to be governed by the laws of Ghana.22 °
Also, the courts will exercise personal jurisdiction if an action is brought against
a non-resident defendant for the breach of an agreement within Ghana, regardless
of where the contract was entered into. Moreover, the court will exercise personal
jurisdiction despite the fact that the breach of contract occurred outside Ghana
and that outside breach rendered performance within Ghana impossible.'
Personal jurisdiction will also be exercised over a non-resident defendant if he or
she is a necessary or proper party to a suit brought against another person duly
served within Ghana. 2
Furthermore, in tort cases, personal jurisdiction will be asserted if the claim
is founded on a tort committed within the jurisdiction regardless of where the
defendant is domiciled or located. 22 These rules demonstrate that there are
various circumstances where Ghanaian courts will assert personal jurisdiction
over a defendant even if he or she resides in a foreign jurisdiction. 22 Thus, Order
11 rule 1 acts as the "long-arm" jurisdiction of the Ghana courts. This rule is
similar to the long-arm statutes of the United States2 and serves as grounds for
the exercise of jurisdiction over a non-resident defendant. However, to serve a
non-resident
defendant, a plaintiff must seek permission from a Ghanaian
2 26
Court.

Since Ghanaian courts have a substantial amount of discretion 22 in determining
whether or not personal jurisdiction exists, a court may deny a request to sue a
non-resident defendant. This determination may be based on forum conveniens.
Ghanaian courts are required to determine whether the interests of justice would
be best served by proceedings in Ghana or abroad. 228 Therefore, the courts of

219. See infra note 250 and accompanying text for a discussion on this rule.
220. This gives the courts the authority to exercise jurisdiction even when the contract does not
expressly say so.
221. See id. at rule I(e)(iii).
222. See id. at rule 1(g).
223. See id. at rule I(ee).
224. See id. (describing grounds on which the courts in Ghana are likely to exercise jurisdiction).
225. In deciding whether or not to assert jurisdiction, the states in the United States use, inter alia, their
long-arm statutes in tandem with the Constitutional due process clause.
226. See id. at rule I.
227. Such discretion is expected to meet the Ghanaian constitutional requirements of due process. See
1992 GHANA CONST. art. 296.
228. See The Supreme Court Practice, Order 11, at 81-82 (vol. 1, 1979) (making such a determination,
the Ghanaian courts consider, inter alia: the general undesirability of subjecting a foreigner (who owes no
allegiance to Ghana) to the jurisdiction of Ghana; which court can give the most effective relief; as well as the
issue of cost and convenience); see also The Brabo, [1949] A.C. 326 (discussing that an applicant under any of
the Order I I rules must show that he has a good arguable case on the merits).
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Ghana have many flexible rules upon which the exercise of jurisdiction may be
229
based, using a reasonable application of the facts of each case.
2.

Ghanaian Courtsand Choice of Forum Clauses

The courts of Ghana, following the common law tradition, usually try to give
effect to the expressed intention of the parties regarding jurisdiction.2 3 Thus, it is
not unusual for a Ghanaian court with undoubted jurisdiction to decline
jurisdiction in deference to a foreign court chosen by the parties.' For example,
in C.LL.E.V. v. Chiavelli,232 a court upheld the Italian forum chosen by the
parties. In that case,233 the contract for sale was formed in Italy, the documents
evidencing the contract were also in Italian, and the parties contracted to have
any dispute arising from their contract settled by a court in Italy. 2M It was held
that effect would be given to the intention of the parties. In giving deference to
the Italian forum that the parties chose, the court stated that the place of
formation and the language of the contract were very closely connected with
Italy. 235
On the other hand, in C.I.L.E.V. v. Black Star Line,236 the court held that a
forum selection provision does not necessarily oust the jurisdiction of the
Ghanaian courts. Whether or not effect would be given to the provision depends
on the particular circumstances of each case. 23' Therefore, the court in C.LL.E.V.
balanced the rights of the in-state parties with those of the out-of-state parties and
determined that jurisdiction belonged in Ghana despite the forum selection clause
that called for a different jurisdiction.3' In another case, Fan Milk Ltd. v. State
229. See Fan Milk Ltd. v. State Fishing Corp., [1971] GLR 238.
230. See C.I.L.E.V. v. Chiavelli, [ 1968] GLR 180 (Court of Appeal decision); see also R v. International
Trustees for the Protection of Bondholders, [1937] A.C. 500, 529 (per Lord Atkin) (noting that the intention
expressed by parties in their contract is usually conclusive). Also, Order 11, rule 2A gives effect to forum
selection clauses notwithstanding the rules in Order 11, rule I.
231. See C.I.L.E.V. v. Chiavelli, [1968] GLR 160, 161, affd C.I.LE.V. v. Chiavelli, [ 1968] GLR 180 CA.
232. See C.I.L.E.V. v. Chiavelli, [1968] GLR 180.
233. Id.
234. Id.
235. Id.
236. C.I.L.E.V. v. Black Star Line, [1967] GLR 744 (High Court decision, Amissah JA) (Dec. 18, 1967)
(copy on file with The Transnational Lawyer) (noting that defendants, the national shipping line of Ghana,
objected to a Ghanaian court settling a dispute which arose under bills of lading in which the parties had
expressly agreed that the contract should be governed by English law and that all disputes should be adjudicated
upon by the courts in England). The dispute arose out of an alleged improper detention of goods in Ghana by
the defendants. Id.
237. Id.
238. It is worth noting that the out-of-state parties were the plaintiffs, and it was the Ghanaian defendants
who were objecting to the exercise of jurisdiction by a Ghanaian court. (The court observed that the circumstances
in the Black Star Line case were such that to ask the parties to seek their remedy in England was in effect telling the
plaintiff to forgo his rights because by the time the action is disposed of the rents due on the goods might have been
well in excess of their value. This was because goods were collecting vast rents for the government of Ghana for
everyday that they continued to be detained. See C.I.L.E.V. v. Black Star Line, [1967] GLR 744.
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Shipping Corp.,39 the plaintiff was a company registered under the laws of Ghana
and conducting business in Ghana, and the defendant was a Ghana corporation
wholly financed from public funds. These parties entered into a contract for the
carriage of goods by sea and chose English courts as the forum for the settlement
of disputes. The plaintiff later sued the defendant for damages in Ghana, claiming
that the goods were delivered in bad condition. The defendants, however, raised a
preliminary objection, claiming that a Ghanaian court did not have jurisdiction to
determine the dispute. However, the court held that reasonableness is the
criterion for deciding whether or not a jurisdiction clause should be honored, and
what is reasonable is a question of fact for the court.' 40 Because the parties were
both Ghanaians and the goods were to be delivered in Ghana, and because the
Ghanaian and English laws were not different in any material particular, the
Ghanaian court determined that exercising jurisdiction was proper.AI The Fan
Milk Ltd. holding emphasizes the use of the reasonableness test in issues of
jurisdiction in Ghana.
This brings us to the question of whether or not a Ghana court will exercise
personal jurisdiction over an out-of-state defendant in Internet disputes. The
answer to this question is most likely yes, as the basis for determining
jurisdiction in Ghana is based on reasonableness and the balancing of the
interests. The question that remains is how will a Ghanaian court determine what
is reasonable, particularly in disputes relating to the Internet.
3.

The Internet and Jurisdiction

the first questions raised about law on the Internet had to do with
• One
•. ..of 242
jurisdiction. The Internet has no territorial boundaries ... as far as the Internet
is concerned, not only is there perhaps "no there," the "there" is everywhere
where there is an Internet access. 2 3 The global revolution of the Internet has
spawned an ubiquitous cyberspace where a compendium of activities can be
undertaken. The Internet presents the latest and greatest manifestation of
historical globe-shrinking trends. It presents a situation where we must reconsider
the scope of jurisdictional reach. 44 The development of the law concerning the
permissible scope of personal jurisdiction based on Internet use is in its infant
stages. Therefore, the application of principles of personal jurisdiction to conduct

239. Fan Milk Ltd. v. State Shipping Corp, [1971] GLR 238.
240. Id. at 242.
241. Id.
242. See LEMLEY ET AL., ch. 9, at 775.
243. See Digital Equip. Corp. v. AltaVista Tech., Inc., 960 F. Supp. 456, 462 (D. Mass. 1997); see also
Michael A. Geist, Is There a There There? Toward Greater Certaintyfor Internet Jurisdiction, 16 BERKELEY
TECH L. J. 1345, 1345 (2001).
244. See Compuserve Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996); see also RAYMOND T. NIMMER,
1.06 (1996) (discussing jurisdiction issues in relation to cyberspace and
INFORMATION LAW, ch. 1,
information assets).
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in cyberspace is relatively new (if not unknown) to many countries, Ghana being
no exception.
a. Jurisdictionin Business and Contracts Cases
The courts in Ghana have not had the opportunity to deal with the
determination of jurisdiction in cyberspace or e-commerce related disputes. Thus,
it is uncertain how a court in Ghana will deal with the issue of personal
jurisdiction in an e-commerce or Internet dispute. But it will not be unusual for a
court in Ghana to find personal jurisdiction based on a contract formed on the
Internet due to the fact that Ghanaian courts make this determination based on
principles of reasonableness and by balancing the interests of the parties.
Furthermore, even before the advent of the Internet, Ghana's Companies Code 245
had provisions4 6 suggesting that "carrying on business in Ghana" might be held
to exist as a fact although the affected person may not have established any office
or other such fixed place of business in Ghana. 247 Thus, "carrying on business in
Ghana" is susceptible to a very broad interpretation and may result in many nonGhanaian businesses being treated as though they are carrying on business in
Ghana.
Moreover, Order 11 rule l(e)(i) of Ghana's High Court Civil Procedure
Rules 248 provides for the exercise of jurisdiction if the action is one brought
against a non-resident or an out-of-state defendant within respect to a contract
made within Ghana. Thus, the courts of Ghana are likely to exercise jurisdiction
in an action against a non-resident defendant on the basis that the action relates to
a contract that was made within the jurisdiction.249 This may, therefore, serve as
the basis for the exercise of jurisdiction over non-resident defendants in ecommerce transactions, especially when the buyer is in Ghana. This is because in
instantaneous communications between parties, the contract is only complete
when the acceptance is received by the offeror and the contract is made at the
place where the acceptance is received.2 E-commerce and other Internet
transactions either via web-click or e-mail are arguably instantaneous. 2' The only
245. GHANA COMPANIES CODE 1963, (Act 179) (copy on file with The TransnationalLawyer).
246. See id. § 302(3)(a).
247. Id.; see also Doing Business in Ghana: Civil Procedure, at www.belonline.org/belm-]2h.htm (copy
on file with The Transnational Lawyer)
248. See High Court Civil Procedure Rules, Order 11, rule l(e)(i), 1954 (L.N. 140A).
249. Id.
250. It has, therefore, been held that in the case of telex communications the place where the contract is
made is the place where the offeror receives the notification of the acceptance by the offeree. See Entores Ltd.
v. Miles Far East Corp. (also known as: Newcomb v. De Roos), [1955] 2 Q.B. 327; see also Brinkibon Ltd. v.
Stahag Stahl und Stahlwarenhandelsgesellschaft mbH, [19821 1 All E.R. 293.
251. It is trite knowledge that though e-mail is a very fast way of communicating it is usually not
instantaneous. Usually the host computer or server bundles up information and sends it at intervals, and in some
cases, the intervals are quite long. However, this notwithstanding, in terms of speed of transmission the e-mail
may conveniently be characterized as instantaneous, as it equates telephone, telex, and fax.
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issue that would then have to be determined is who the offeror is in e-commerce
transactions. Is the offeror the buyer or the seller? The courts are likely to hold
252
not an
that the display of goods in an e-commerce store is an invitation to
253 treat,
buyer.
the
is
offeror
the
therefore,
and
public,
general
offer to the
In the non-Internet case of Partridgev. Crittenden, an advertisement in a
periodical "offering birds for sale" was held to be an invitation to treat because if
it were held as an offer the advertiser might find himself contractually obliged to
sell more goods than he in fact owned. Also, in Fisher v. Bell, 215 it was held that
the display of goods in a shop window with a price ticket attached was merely an
invitation to treat and not an offer for sale, the acceptance of which would
constitute a contract. 2 6 In the case of PharmaceuticalSociety of Great Britain v.
Boots Cash Chemists (Southern) Ltd., 7 it was held that where goods are
displayed in a shop and it is intended that customers shall go and choose what
they want, the contract is not completed until the customer has indicated the
article which he needs and the shopkeeper or someone on his behalf accepts that
offer. It makes no difference that the shop is a "self-service" shop. 21 The reason
for this is obvious because the contrary would deprive the shopkeeper of his
freedom to decide whether or not to contract with a particular customer.
This invitation to treat rule on shop displays and advertisements fits Internet
and e-commerce transactions very well. As such, the display of goods in an
electronic (e-commerce) store arguably constitutes an invitation to treat. Thus,
the offeror in e-commerce transactions is likely to be the buyer, who (assuming
arguendo) may be in Ghana. Therefore, if the instantaneous communications rule
from Entores, Ltd. v. Miles FarEast Corp.,25 is applied, then the contract would
only be completed when the acceptance is received by the offeror (buyer) in
Ghana. 2' ° This would then mean that the contract has legally been formed in
Ghana; and therefore, by virtue of the provisions of Order 11 rule l(e)(i) of
Ghana's High Court Civil Procedure Rules, jurisdiction would be exercisable
261
over the foreign e-commerce enterprise or operator.
Also, under Order 11 rule l(e)(iii), Ghanaian courts may find personal
jurisdiction if an action were brought against a non-resident defendant with
respect to a breach of contract committed within Ghana, irrespective of where the

252. That is, the willingness to enter into negotiations, to accept offers.
253. See Fisher v. Bell, [1960] 3 All E.R. 731.
254. Partridge v Crittenden, [1968] 1 W.L.R. 1204.
255. Fisher v. Bell, [1961] 1 Q.B. 394.
256. Id.
257. Pharmaceutical Society of Great Britain v. Boots Cash Chemists (Southern) Ltd., [1953] 1All E.R. 482.
258. Id.
259. Entores Ltd. v. Miles Far East Corp., [1955] 2 Q.B. 327; see also Brinkibon Ltd. v. Stahag Stahl
und Stahlwarenhandelsgesellschaft mbH, [1982] 1 All E.R. 293.
260. Brinkibon Ltd. v. Stahag Stahl und Stahlwarenhandelsgesellschaft mbH, [1982] 1 All E.R. 293.
261. See The High Court Civil Procedure Rules, Order 11, rule l(e)(i), 1954, (L.N. 140A).
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contract was made.16 This rule will, for example, allow Ghanaian courts to
exercise jurisdiction over out-of-state defendants if the plaintiff is a Ghanaian
seller in Ghana and the suit relates to non-performance of payment obligations.
This is because it is the duty of the debtor to seek out his or her creditor at his or
her residence or place of business; and therefore, a failure to pay money due to a
plaintiff who resides or carries on business in Ghana falls within Order 11 rule
l(e)(iii).161 Order 11 rule l(e)(iii) may also give Ghanaian courts broad powers to
exercise jurisdiction over parties in transactions breached outside of Ghana if part
of the performance should have been performed in Ghana and that performance
is rendered impossible because of the initial breach. 264
b. Jurisdictionin Torts Cases
Like contract cases, Ghanaian courts have not dealt with the determination of
jurisdiction in Internet related torts cases. However, traditionally, jurisdiction will
be asserted if the claim is founded on a tort committed within the jurisdiction. 265
The mere fact that damages have been sustained within the jurisdiction is not
enough. 266 In the case of George Monro, Ltd. v. American Cyanamid & Chemical
Corporation,267 Goddard L.J., the judge, stated that the phrase "tort committed
within the jurisdiction" must be limited to a wrongful act committed within the
jurisdiction and does not extend to a case where the wrongful act was committed
outside Ghana but the damage resulting therefrom occurred within Ghana.26
Thus, the rule seems to favor the exercise of jurisdiction only in cases where
the tort was committed within the jurisdiction. This would make it difficult to
assert jurisdiction in Internet cases as most Internet related torts are committed
outside the forum and only the effects are usually felt within the forum.
However, even in cases where the tort was committed out of the jurisdiction and
only the resulting damage took place within the jurisdiction, there is case law
authority for the Ghanaian courts to nevertheless exercise jurisdiction.
For instance, in the case of libel, the tort is committed where the libel is
published, not where it is posted. 69 In Bata v. Bata,"7 the court held that the
libelous statement had been published in London by posting copies of a circular

262. See id. at rule I(e)(iii).
263. See Robey v. Snaefell Mining Co., [1887] 20 Q.B.D. 152, 154 (per Stephen, J.) (noting that this
rule applies when no place has been provided for in the contract as the place of performance of payment of
obligations).
264. See Order I1, rule l(e)(iii); see also Malik v. Nat'l Bank of Czechoslovakia, [1946] 2 E.R. 663.
265. See Order 11,
rule I.
266. George Monro, Ltd. v. Am. Cyanamid & Chem. Corp., 1944] K.B. 367; see also Cordova Land
Co. v. Black Diamond Steamship Corp., [1966] 1 W.L.R. 793.
267. George Monro, Ltd. v. Am. Cyanamid & Chem. Corp., [1944] K.B. 367.
268. id. at 440.
269. Bata v. Bata, [1948] W.N. 366, CA.
270. Id.
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letter in Switzerland and those letters were received at addressees in London. The
English Court of Appeal, thus, held that a tort had been committed within the
jurisdiction and allowed service of the writ out of the jurisdiction. Though this is
English precedent, which is not binding on the courts in Ghana, it does have
persuasive force. Accordingly, a Ghanaian court is likely to follow this reasoning
and determine that there are certain situations where conduct occurring outside
Ghana but resulting in injury inside Ghana will be grounds for asserting personal
jurisdiction.
Also, in the non-Internet case of Castree v. ER Squibb & Sons Ltd.,27' it was
held that to establish whether a tort is committed within the jurisdiction, the court
reviews the series of events said to comprise the wrongdoing and decides where,
in substance, the cause of action arose."' Thus, the focus on where, in substance,
the cause of action arose would make it very easy for courts in Ghana to
conclude that a tort has been committed within the jurisdiction; and a fortiori,
exercise jurisdiction over non-resident defendants in Internet torts cases. Because
the determination of personal jurisdiction is discretionary, the focus of the courts
determination will be whether it is reasonable to exercise jurisdiction based on
the specific facts of the case and the elements of the tort in question. 73
Although Ghanaian courts have not addressed whether or not a defendant
who harmed a Ghanaian plaintiff through cyberspace is subject to personal
jurisdiction in Ghana, existing laws are likely to be interpreted as authorizing the
Ghanaian courts to exercise personal jurisdiction over a defendant that has a
relatively substantial connection with Ghana. But, there is manifestly the need in
Ghana for a clear standard to guide the exercise of jurisdiction in cyberspace.
This is simply due to that fact that the Ghanaian courts exercise personal
jurisdiction when it is reasonable to do so. Thus, the question then arises: when is
it reasonable for Ghanaian courts to find personal jurisdiction over an out-of-state
defendant who harmed a Ghanaian plaintiff through contact via the Internet? It
may, therefore, be helpful to look at how a country such as the United States
(where many Internet related cases have been litigated) has used reasonable
analyses to deal with the question of jurisdiction and the Internet.

271. Castree v. ER Squibb & Sons Ltd., [1980] 2 All E.R. 589.
272. See id. (noting that the plaintiff (P) was injured at work in England when a machine disintegrated).
P sued her employers (D). D had purchased the machine in England from agents of the German manufacturers
(G). D sought leave to serve a third party notice on G, the manufacturers, out of the jurisdiction. G appealed
against the order granted, contending that only damage was sustained in England, because the tortious acts (if
any) of design and manufacture occurred outside the jurisdiction. In dismissing the appeal, the court stated that
P's cause of action founded substantially upon marketing in England of a defective machine arose in England
and that the court had accordingly properly granted the order sought. Id.
273. Discretionary power is deemed to imply a duty to be fair and candid, and its exercise should not be
arbitrary, capricious or biased whether by resentment, prejudice or personal dislike and should be in accordance
with due process of law. See 1992 GHANA CONST. art. 296.
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4. Jurisdictionin the United States
a. The TraditionalApproach
Even in the United States the courts have labored over how to apply
traditional notions of personal jurisdiction to activities on the Internet.' 74 In
traditional non-Internet cases, over the years U.S. courts have been applying a
two-step analysis to determine whether they have jurisdiction over a non-resident
defendant. First, they examine whether the state "long-arm" statute allows the
assertion of jurisdiction. Second, they determine whether an assertion of
jurisdiction will comply with the federal constitutional due process requirements."'
b. Due Process
Due process requires that before a court may exercise personal jurisdiction
over a nonresident defendant, the defendant must have had certain "minimum
contacts" with the forum state such that the maintenance of the suit does not
offend "traditional notions of fair play and substantial justice. 2 76 These minimum
contacts may result in a court exercising general or specific jurisdiction,
depending on the nature and the extent of the contacts.277
c. GeneralJurisdiction
General jurisdiction results from a defendant's "substantial" or "continuous
and systematic" activities in the forum state. Thus, general jurisdiction allows a
state to exercise personal jurisdiction over a defendant in a claim not arising out
of or related to the defendant's contacts with the forum. 278 In contrast, specific
jurisdiction generally exists where the cause of action relates to the defendant's
contacts with the forum state. 79 Thus, the level of minimum contacts necessary to
confer general jurisdiction is significantly higher than that required for specific
jurisdiction. 8

274. In Pavlovich v. Superior Court, the Supreme Court of California observed that "[t]he so-called
Internet revolution has spawned a host of new legal issues as courts have struggled to apply traditional legal
frameworks to this new communication medium. Today, we join this struggle and consider the impact of the
Internet on the determination of personal jurisdiction." See Pavlovich v. Superior Court, 29 Cal. 4th 262, 265
(2002); see also Frank J. Johnson, Recent California Decision Highlights Uncertainty of Internet Law, 4 ECOMMERCE L. REP. NO. 2, at 11 (2001)

275. World Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980).
276. See Int'l Shoe Corp. v. State of Wash., 326 U.S. 310, 315 (1945); see also Hanson v. Denckla, 357
U.S. 235, 246 (1958).
277. Helicopteros Nacionales de Columbia v. Hall, 466 U.S. 408,414 (1984).
278. Id.
279. Id.
280. Id.
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d. Specific Jurisdiction
When determining whether specific jurisdiction exists, courts consider the
'relationship among the defendant, the forum, and the litigation.' A court may
exercise specific jurisdiction over a nonresident defendant only if: (1) the
defendant has purposefully availed himself or herself of forum benefits; (2) the
controversy is related to or arises out of the defendant's contacts with the forum;
and (3) the assertion of personal jurisdiction would comport with fair play and
substantial justice.28 ' Thus, the defendant's contacts with the forum should be
such that he should reasonably anticipate being haled into court there.282 A
defendant cannot be haled into a jurisdiction solely as a result of random,
fortuitous, or attenuated contacts. 28 Most Internet related litigation concerns
specific jurisdiction. Obviously, this is because the systematic and continuous
threshold required for general jurisdiction is a difficult standard to apply to most
Internet entities. 4
5. Internet Cases in the United States: Lessons for Ghana
U.S. courts have attempted to apply a consistent standard to Internet activity,
giving rise to a finding of personal jurisdiction over an out-of-state defendant.
These standards developed as courts attempted to find specific jurisdiction over
defendants when they had contact with the state via the Internet. Since the United
States has a similar legal system to Ghana (as they both developed out of British
Common law system), it provides excellent guidance in the development of
Ghanaian law on personal jurisdiction relating to how to view contacts via
cyberspace as reasonable under Order 11.
a. The Sliding Scale Test
Many courts in the United States have used a "sliding scale" approach by
applying an "interactive-passive" test. 285 This test was introduced in the case of
Zippo Manufacturing Co. v. Zippo Dot Corn, Inc.2 6 Zippo was a domain name
281. See id.
282. World Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980).
283. Burger King Corp. v. Rudzewick, 471 U.S. 462, 474 (1985).
284. However, in Gorman v. Ameritrade, D.C. Cir. No. 01-7085 (June 14, 2002), the United States
Court of Appeals for the District of Columbia held that the courts of the District of Columbia may assert general
jurisdiction over a defendant that is "doing business" in the District of Columbia through the medium of the
Internet. The Court stated that Ameritrade is doing business in the District of Columbia by continuously and
systematically entering into contracts with residents of a foreign jurisdiction that involve the knowing and
repeated transmission of computer files over the Internet. See also Jeffrey Barlow, The Continuing Evolution of
Internet Jurisdiction Law, INTERNEr L.J. (last visited Jan. 21, 2003), http://www.internetlawjoumal.com/
contentlitigationarticleO 1210301 .htm.
285. Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997).
286. See id.
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dispute between the plaintiff, a Pennsylvania corporation that manufactures
"Zippo" cigarette lighters, and the defendant, a California corporation that
provided an online news service, "zippo.com," to paying subscribers who could
purchase the service by credit card using the website. 2 " The defendant moved to
dismiss the suit for lack of personal jurisdiction and improper venue based on the
fact that its offices, employees, and Internet servers were all located in California
and it maintained no offices, employees or agents in Pennsylvania. However, the
U.S. District Court for the Western District of Pennsylvania held that personal
jurisdiction existed over the defendant online news service on the grounds that
the website was "active" because Internet users and the company could enter into
a contractual relationship through the site.2" The sliding scale test of Internet
activity that was used in Zippo is essentially one of reasonableness. Thus, it may
find support in Ghanaian Courts.
The Zippo siding scale test is a continuum with highly active Internet sites at
one end, which usually give rise to jurisdiction, and passive Internet sides at the
other, which generally do not give rise to personal jurisdiction. On the passive
end of the "sliding scale" continuum are sites that simply provide information but
do not allow any interaction between the site and the user.289 Since there is no
interaction, personal jurisdiction is deemed inappropriate. At the other end are
sites where a party conducts business over the Internet, such as entering into
contracts, ordering goods or services, or receiving computer files over the
Internet. 2 ° Operators of such interactive Websites are more likely to be subject to
personal jurisdiction in the injured party's home state. In the middle of the
continuum are partially interactive sites where a user can exchange information
with a website operator. The level of interactivity and the degree of commercial
activity are key factors in determining personal jurisdiction in such cases.291
The Zippo interactivity test is used to establish minimum contacts, that is,
that the defendant has purposefully availed himself or herself of forum benefits.
Thus, such contacts with a forum state are relevant for the exercise of specific
personal jurisdiction only if they are sufficiently related to the cause of action
and the assertion of personal jurisdiction would comport with fair play and
292
substantial justice.
287. Id. at ll21.
288. The defendant had approximately 140,000 paying subscribers worldwide and approximately 2%
(3000) of those subscribers were Pennsylvania residents. These subscribers contracted to receive Dot Com's
service by visiting its website and filling out an on-line application.
289. Thus, passive sites typically will not give rise to jurisdiction. See Cybersell, Inc. v. Cybersell, Inc.,
130 F.3d 414 (9th Cir. 1997); see also Bensusan Rest. Corp. v. King, 126 F.3d 25 (2d Cir. 1997); see also
Batzel v. Smith, 2001 U.S. Dist. LEXIS 8929, at *7 (C.D. Cal. June 6, 2001).
290. These are deemed as active or interactive websites. See Zippo Mfg. Co., 952 F. Supp. at 1124.
291. Id.
292. Thus, where a defendant who has purposefully directed his activities at forum residents seeks to
defeat jurisdiction, he must present a compelling case that the presence of some other considerations would
render jurisdiction unreasonable. In addressing the question of reasonableness, U.S. courts consider seven
factors: 1) the extent of the defendant's purposeful interjection into the forum state's affairs; 2) the burden on the
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In the United States, the Zippo sliding scale test of Internet activity has been
applied in a number of cases.293 In Bensusan Restaurant Corp. v. King,294 the Blue
Note Club in New York brought an action for trademark infringement against a
similarly named club located in Missouri. The court declined to assert personal
jurisdiction in New York because the site was a passive one and did not receive
any revenue from New York residents. In Cybersell, Inc. v. Cybersell, Inc.,29' the
U. S. court of Appeals for the Ninth Circuit applied the Zippo sliding scale test to
refute an allegation that trademark infringement on a Website suffices for
personal jurisdiction in the state where the holder of the mark has his principal
place of business.
In Cybersell,296 the owner of the Cybersell trademark was an Arizona
corporation that advertises for commercial services over the Internet. Cybersell
brought an action against the defendant, a Florida based operator of a website
which used the name Cybersell. The defendant's website advertised its web page
construction services over the Internet and invited interested consumers to
contact the company by e-mail. 297 The plaintiff claimed that the defendant
infringed its federally registered mark and should be amenable to suit in Arizona
because cyberspace is without borders and a website which advertises a product
or service is necessarily intended for use on a worldwide basis. The Arizona
court refused to exercise jurisdiction and noted that the defendant had a passive
Website as he merely posted information and did nothing to encourage people in
Arizona to access its site. 29
Unlike those in Bensusan and Cybersell, most electronic commerce sites are
rarely passive. E-commerce sites usually involve interactions that lead to the
entering into of contracts or the ordering (and supply) of goods or services, as
discussed in the domain name case of Zippo Manufacturing Co. v. Zippo Dot
Corn, Inc.2 Thus, e-commerce sites are more interactive, as the defendant is
clearly conducting business over the Internet. Therefore, the exercise of personal
jurisdiction over such defendants by foreign courts is more likely.
Due to the minimum contacts threshold, a relatively insignificant amount of
commercial activity may be sufficient to satisfy the purposeful availment prong
of personal jurisdiction. The critical inquiry in determining whether there is a
purposeful availment of the forum state is the quality, not the quantity, of the
defendant; 3) conflicts with the sovereignty of defendant's state/nation; 4) the forum's interest in adjudicating
the dispute; 5) the most efficient judicial resolution of the dispute; 6) the plaintiffs interest in convenient and
effective relief; and, 7) the existence of an alternative forum. See Sinatra v. Nat'l Enquirer Inc., 854 F.2d 1191,
1198-99 (9th Cir. 1988); see also Burger King Corp. v. Rudzewick, 471 U.S. 462, 474 (1985).
293. See Peter Scher, Trio of Rulings: Commercial Websites Raise Questions of PersonalJurisdiction in
Three Recent Cases, 17 E-COMMERCE L. & STRATEGY NO. 2, at 8 (June 2000).
294. Bensusan Rest. Corp., 126 F.3d at 25.
295. Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 414 (9th Cir. 1997).
296. Id.
297. Id. at 415-16.
298. ld. at 419.
299. See Zippo Mfg., Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 124 (W.D. Pa. 1977).
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contacts. Thus, in the case of Stomp Inc. v. Neat 0 LLC," the court held that the
defendant was subject to California's jurisdiction even though only two sales had
been consummated with forum residents.
However, it must be noted that the sliding scale test is not so clear-cut. This
uncertainty was highlighted when a court surprisingly held that personal
jurisdiction is exercisable over a website that appeared have the characteristics of
passiveness. 0 ' In Inset Systems, Inc. v. Instruction Set, Inc.,3 the Massachusetts
defendant registered the Connecticut-based plaintiff's business name as its
domain name. 3°3 The defendant's contacts with Connecticut consisted of posting a
website that was accessible to approximately ten thousand Connecticut residents
and maintaining a toll-free number. 3°4 The court found this was sufficient to
establish personal jurisdiction in Connecticut.
The Inset court reasoned that advertising on the Internet constituted the
purposeful doing of business in Connecticut because, unlike television and radio
advertising, the Website advertisement is available continuously to any Internet
user. This decision is surprising considering that the defendant had no
employees or offices in Connecticut and there was no evidence that any
Connecticut resident had ever accessed the site. This approach seems to make a
defendant
amenable to suit everywhere in the world that its webpage can be
306
seen.
b. The Effects Test
The effects test was used in the pre-Internet case of Calder v. Jones, where
the court found that personal jurisdiction may be based on intentional actions
expressly aimed at the foreign state and causing harm, the brunt of which is
The U.S. Supreme Court, in Calder v.
suffered in the foreign forum.
300. Stomp, Inc. v. Neat 0 LLC, 61 F. Supp. 2d 1074 (C.D. Cal. 1999).
301. Inset Systems, Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn. 1996). Though this case was
decided before Zippo, it nevertheless demonstrates the uncertainty that prevails in jurisdictional matters in
Internet cases.
302. Id.; see also Maritz v. Cybergold, 947 F. Supp. 1328 (E.D. 1996).
303. Inset Systems, 937 F. Supp. at 163.
304. Id. at 165.
305. Id.
306. MARK A. LEMLEY ET AL., supra note 242, at 784. It is still unclear whether mere advertisement on
a website constitutes commercial activity that will subject an entity to jurisdiction everywhere. See, e.g., Inset
Systems, 937 F. Supp. 161; see also Telco Communications v. An Apple A Day, 977 F. Supp. 404 (E.D. Va.
1997) (holding that the mere maintenance of an advertisement website was equivalent to regularly soliciting
business in Virginia). But see Weber v. Jolly Hotels, 977 F. Supp. 327 (D. N.J. 1997) (holding that an Italian
hotel's website containing only an advertisement was insufficient to confer jurisdiction over a defendant in a
slip and fall suit by a New Jersey plaintiff); see also Black & Decker, Inc. v. Pro-Tech Power, Inc., 26 F. Supp.
2d 834 (E.D. Va. 1998) (rejecting jurisdiction over a Taiwanese defendant that operated a website with
potentially infringing products).
307. Calder v. Jones, 465 U.S. 783, 787 (1984).
308. Id. at 787. Calder involved a suit for libel by Shirley Jones, a California resident and entertainer
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Jones,3stated that despite the defendants' lack of contacts with California
personal jurisdiction was "proper in California based on the 'effects' of their
Florida conduct in California."3 ° The Court reasoned that personal jurisdiction
was proper because defendants' intentional conduct in Florida was calculated to
injure the plaintiff in California.3" ' This test has become known as the "Calder
effects test."
In the United States, the Calder effects test was first applied to the Internet
realm in Panavision International,L. P. v. Toeppen."' In Panavision, the court
determined personal jurisdiction although the Website in question was
considered a passive website. The Illinois-based defendant registered numerous
domain names containing famous marks with the intent to sell the domain names.
He maintained a Website in Illinois, where he posted various information. The
court held that Toeppen engaged in a scheme to register Panavision's trademark
as his own domain name on the Internet to extort money from Panavision by
selling it to Panavision at an inflated price. The court determined that those
actions were aimed at Panavision in California and that the brunt of the harm
caused by Toepen's actions were felt in California. Therefore, the U. S. Court of
Appeals for the Ninth Circuit affirmed the decision of the District Court for the
Central District of California, finding personal jurisdiction over Toeppen, the
Illinois-based defendant.
Like the sliding scale test the effects test, is merely a gauge of reasonableness
in the sense that it gauges the purposeful availment of the defendant." 3 Therefore,
it is very likely that based on a reasonableinterpretation of Order 11 rule l(ee) of
the High Court Civil Procedure Rules of Ghana, 14 the Ghanaian courts would
render a similar decision if presented with such a case. The reasonableness of the
effects test is demonstrated by the fact that U.S courts will not find personal
jurisdiction over a defendant in cases without something more than a mere effect
in the forum. 5
While the court in Panavision found something more due to the scheme or
plan, one California case demonstrates the lack of something more. In Pavlovich
whose television career was centered in California. Id. The suit was against a reporter and editor of the National
Enquirer. Jones alleged that she had been libeled in an article written and edited entirely in Florida. Id. The
article was drawn from California sources and the brunt of the harm, in terms both of respondent's emotional
distress and injury to her professional reputation, was suffered in California. Id. In sum, California was the focal
point both of the story and of the harm suffered. Id.; see also Tracey Angelopoulos, Pavlovich v. Superior
Court: Spinning a World Wide Web for California, 39 SAN DIEGO L. REV. 1019 (2002).
309. See Calder,465 U.S. at 787.
310. Id.at 789.
311. Id.at 791.
312. See Panavision Int'l, L.P. v. Toeppen, 938 F. Supp. 616, 621 (C.D. Cal. 1996), aff'd 141 F.3d 1316
(9th Cir. 1998).
313. See Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 2003 WL 186657, at 7-11 (C.C. Cal.)
(stating that purposeful availment may be demonstrated where the effects of a defendant's conduct are felt in
the forum state).
314. High Court Civil Procedure Rules, Order 11, rule 1, 1954 (L.N. 140A).
315. The "something more" in this context refers to intentional actions expressly aimed at the foreign state.
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v. Superior Court,' 6 Matthew Pavlovich, a Texas website operator, posted a
computer program to enable the decryption and copying of digital versatile discs
(DVDs) containing motion pictures." 7 The DVD Copy Control Association
(DVD CC)3 . filed suit in California against Pavlovich claiming he had
misappropriated its trade secrets by posting the DeCSS program on a website,
knowing that such actions would adversely impact an array of substantial
California business enterprises, including the motion picture industry, the
consumer electronics industry, and the computer industry.3" 9 Pavlovich filed a
motion to quash service of process on the grounds that California lacked personal
jurisdiction over him. The trial court denied Pavlovich's motion. The Court of
Appeal upheld the trial court's ruling.32 ° However, the Supreme Court of
California held that under the particular facts of the case, the court's exercise of
jurisdiction was improper.'
The California Supreme Court held that: (1) exercising jurisdiction violated
due process; (2) evidence of express aiming or intentional targeting toward the
forum state was required; and (3) knowledge that allegedly tortuous conduct
could harm industries centered in state was insufficient. Though knowledge of
potential harm is relevant to any determination of personal jurisdiction under the
Due Process Clause and may support a finding of jurisdiction, it is insufficient
without anything more. A plaintiff must demonstrate the defendant expressly
aimed or intentionally targeted the forum state. Hence, Pavlovich's knowledge
that allegedly tortuous conduct could harm industries in California was not
sufficient for personal jurisdiction.
The court noted that the defendant's sole contact with the state was his
Website posting and that the site was not interactive or specifically directed at
316. Pavlovich v. Superior Court, 29 Cal. 4th 262 (2002).
317. It was an open source DVD de-scrambling software program called DeCSS, which is free software
that allows people to play DVDs without technological restrictions. See Aspen Law & Business, No Personal
Jurisdiction When Website Posting Is Sole Contact with State, 20 COMPUTER & INTERNEr L. NO. 2, at 34
(2003).
318. DVD Copy Control Association, Inc. (DVD CCA) is a nonprofit trade association organized under
the laws of the State of Delaware with its principal place of business in California. The DVD industry created
DVD CCA in December 1998 to control and administer licensing of the CSS technology. DVD CCA then
acquired the licensing rights to the CSS technology and became the sole licensing entity for this technology in
the DVD video format.
319. When the suit was filed, the defendant (Matthew Pavlovich) was a student at Purdue University in
Indiana and later resided in Texas. He had no contacts with California. He was the president of a startup
company and a leader of the "open source" movement aimed to make as much information as possible available
on the Internet. In that regard, he started a video project which developed an unlicensed system or program
DeCSS that was posted on a website. This DeCSS program misappropriated plaintiff's CSS copy protection
program for DVD movies. The DeCSS program permitted the movies to be decrypted and copied at will.
Pavlovich was however allegedly unaware of the existence of DVD CCA.
320. California had jurisdiction over Pavlovich, the Texas website operator, because he knew that
California was the center of the motion picture and computer industries and knew or should have known that
posted de-encryption material would be used to copy California-made movies. See Pavlovich v. DVD Copy
Control Assoc., Inc., 109 Cal. Rptr. 2d 909 (Cal. App. 2001).
321. Id.
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California or its residents."' Thus, the court declined to find personal jurisdiction
over a defendant based solely on his conduct of posting the source code on his
Website. Other factors relevant to the court's decision included the fact that
Pavlovich had no contacts with California: he never worked there, did not have a
bank account or telephone number, did not own property, and had never solicited
or transacted business there. In reaching that conclusion, the majority rejected a
broad reading of the effects test on the grounds that it was too attenuated an
argument to say that defendant had "expressly aimed" at California with the
intent to injure the motion picture, consumer electronics, and computer industries
based in California when he did nothing more than post a Website in Texas.
Pavlovich is a reasonable application of the effects test within the Internet
realm. Merely causing an effect (where defendant did not expressly aim his
activities at the forum state) should not necessarily
be.. sufficient
to satisfy the
,.- •
323
Caldertest, nor afford a constitutional basis for jurisdiction.
c. Applying U.S. InternetRules to Ghana Law
i.

Zippo Sliding Scale Test

The Zippo sliding scale test is used in the United States to establish minimum
contacts with the forum; but to exercise specific personal jurisdiction, it will have
to be established that those contacts with the forum state are sufficiently related
to the cause of action and that the assertion of personal jurisdiction would be
reasonable or comport with fair play and substantial justice."4
The use of the Zippo test to establish minimum contacts makes it very similar
to the rules in Order 11. This is because, just like Zippo, most of the rules in
Order 11 of Ghana's High Court Civil Procedure Rules have been designed to

322. Id.
323. For a discussion on this, see Angelopoulos, supra note 308, at 1028-30 (arguing that thhe Sixth
District Court of Appeal's reliance on Calder was misplaced). Admittedly, Calder involved a factual situation
that, at first blush, appears remarkably similar to Pavlovich. However, the court overlooked a crucial
distinction; in Calder, the defendants had contacts with California that were separate and distinct from the
harmful effects suffered by the plaintiff, whereas in Pavlovich, the wrongful conduct was in no way premised
on contacts with California. Pavlovich had no contact whatsoever with California, other than that stemming
from the harmful effects of his conduct. Id. Pavlovich never expressly aimed his conduct at California. For
example, in Calder, the reporter who wrote the article frequently traveled to California on business, called
sources in California for information regarding the plaintiff, and phoned the husband of the plaintiff in
California to elicit his comments about the article prior to publication. Thus, the article was drawn from
California sources and the wrongful act itself (that is, the libel) was premised entirely on the contacts with those
California sources. Therefore, it is understandable that the Court found the exercise of jurisdiction permissible.
The defendant in Calder expressly aimed his activities at the forum state. Also, the harmful effects in Calder
were actually felt by the California plaintiff in California. But in Pavlovich, the harmful effects to which the
court alludes were felt not by DVD CCA but by the motion picture and computer industries two amorphous and
ill-defined groups, as opposed to a specific, identifiable person as in Calder that were not even party to the suit.
Thus Pavlovich does not involve the same caliber of activities as those present in Calder. Id.
324. See Zippo Mfg. Co. v. ZippoDot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997).
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establish that the non-resident or out-of-state defendant has some 'contacts' with
Ghana and that the exercise of jurisdiction would be reasonable.'2
The difference however is that Ghana does not use a blanket minimum
contacts threshold like the United States, but rather has detailed out in Order I I
the specific 'contacts' that would be the likely basis for the exercise of personal
jurisdiction over a non-resident defendant.326
The specific nature of the rules in Ghana's Order 1 means that in disputes
arising from Internet transactions each case would have to be analyzed to see
whether it falls clearly within one or another of the sub-paragraphs of Order 11 's
rule 1 or rule 2.327 The specificity of Order 11 would severely restrict the
application of Zippo and make it difficult to apply the Zippo sliding scale test to
determine contacts in Ghana.
Furthermore, transactions on the Internet do not lend themselves to easy or
specific characterization. Ghana must, therefore, reconsider the specificity of
jurisdictional reach under Order 11. Ghana must develop a consistent personal
jurisdiction standard to be applied to Internet activity. The U.S. minimum
contacts threshold may provide a very simple jurisdictional framework for
Ghana, especially in Internet transactions.328 Ghana should, therefore, adopt and
apply the Zippo sliding scale test of interactivity to activities on the Internet,
particularly, commercial transactions.
ii. Calder Effects Test

In Ghana, the rule that bears a similarity to the Calder effects test is that
found in Order 11 rule l(ee).3 9 This rule provides that a court in Ghana will
assert jurisdiction over a non-resident defendant if the action is founded on a tort
committed within the jurisdiction." ° Thus, it favors the exercise of jurisdiction
only in cases where the tort was committed within the jurisdiction.
In the non-Internet case of Castree v. ER Squibb & Sons Ltd.,33 the court
held that to establish whether a tort is committed within the jurisdiction the court
reviews the series of events said to comprise the wrongdoing and decides where,
325. After a plaintiff uses 'a good arguable case' to establish such specific 'contact(s)' (or prove that the
case falls within the scope of Order 11), the Ghanaian courts are required to use their discretion to determine the
forum conveniens. The test is whether the interests of justice would be best served by proceedings in Ghana or
abroad. See supra notes 226-28 and accompanying text.
326. High Court Civil Procedure Rules, Order 11, 1954 (L.N. 140A).
327. This is the first principle upon which leave to serve outside the jurisdiction is granted. See The
Supreme Court Practice, supra note 214, at 81.
328. If such a standard is used, the Order II rules can still be used to buttress the reasonableness of
exercising jurisdiction after the Zippo test has been used to establish the existence of minimum contacts in
Ghana.
329. High Court Civil Procedure Rules, Order 11, rule l(ee), 1954 (L.N. 140A).
330. See id. (noting that jurisdiction may be allowed by the court or judge whenever the action is
founded on a tort committed within the jurisdiction).
331. Castree v. ER Squibb & Sons, Ltd., [1980] 2 All E.R. 589.
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in substance, the cause of action arose.332 Thus, the focus on where, in substance,
the cause of action arose would make it very easy for the courts in Ghana to
conclude that a tort has been committed within the jurisdiction; and a fortiori,
exercise jurisdiction over non-resident defendants in Internet torts cases.
Moreover, in the case of libel, the tort is committed where the libel is
published, not where it is posted.333 Accordingly, a Ghanaian court is likely to
determine that there are certain situations where conduct occurring outside Ghana
but resulting in injury inside Ghana will be grounds for asserting personal
jurisdiction. The courts will in such instances consider whether it is reasonable to
exercise jurisdiction based on the specific facts of the case as the personal
jurisdiction determination is discretionary. 334
Such an analysis makes the Ghana Civil Procedure Rules relating to torts
very similar to the Calder effects test and, therefore makes the Calder test easier
to adopt in Ghana.
However, in the 1944 case of George Monro, Ltd. v. American Cyanamid &
335 Goddard L.J. stated that the words "tort committed
Chemical Corporation,
within the jurisdiction" must be limited to a wrongful act committed within the
jurisdiction and do not extend to a case where the wrongful act was committed
out of the jurisdiction but the damage resulting there from (or effects) took place
within the jurisdiction.3 6 Thus, there must be a prima facie case that a tort has
been committed within the jurisdiction. The mere fact that damages have been
sustained within the jurisdiction is not enough.337
Such an interpretation of the rule makes it difficult to apply the Calder
effects test in Ghana. Applying that rule to cyberspace makes it seem impossible
to assert jurisdiction in Internet cases. This is because in most Internet related
torts, the wrongful act is usually committed outside the forum and only the
effects are felt within the forum.
As the Ghana rules on the exercise of jurisdiction over non-residents in torts
cases are presently structured, the determinations as to personal jurisdiction in the
Internet arena could potentially become arbitrary and conflicting as the courts
attempt to protect Ghanaian citizens from Internet predators. To resolve this,
Ghana courts need to adopt a reasonable and consistent standard that will permit
them to exercise jurisdiction over out-of-state defendants. Despite the decision in
Monro, Ghanaian courts may nevertheless find personal jurisdiction in cases

332. See id.
333. Bata v. Bata, [1948] W.N. 366, CA.
334. Discretionary power is deemed to imply a duty to be fair and candid; and its exercise should not be
arbitrary, capricious or biased whether by resentment, prejudice or personal dislike and should be in accordance
with due process of law. See 1992 GHANA CONST. art. 296.
335. See George Monro, Ltd. v. Am. Cyanamid & Chemical Corp., [1944] K.B. 367.
336. See id. at 440.
337. See id. at 367; see also Cordova Land Co. v. Black Diamond Steamship Corp., [1966] 1 W.L.R.
793.
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where the wrongful act was committed outside Ghana and only the resulting
damage took place within the jurisdiction, if it is reasonable to do so."'
There is, therefore, the need for Ghana to take some lessons from the U.S.
application of the Calder effects rule to the Internet. If adopted, it will permit the
courts of Ghana to exercise jurisdiction over non-resident defendants for their
intentional actions that are expressly aimed at Ghana and cause harm, the brunt
of which is suffered-and which the defendant knows is likely to be suffered-in
Ghana. This test and the use of a reasonable criterion would, therefore, provide a
very reasonable framework for the exercise of jurisdiction over non-resident
defendants in Ghana.
Though the Calder and the Zippo rules still present some uncertainty in the
United States in the exercise of personal jurisdiction to Internet activities, they
would nevertheless greatly assist Ghana as the technological invasion continues.
6. Can Forum Selection Clauses in ElectronicAgreements Provide
Certainty?
Because of the uncertainty posed by unsettled rules relating to jurisdiction,
parties should try to settle these difficult and somewhat costly matters before
disputes arise with the use of forum selection clauses. As discussed above, these
may be given affect based on the reasonableness of the defendant's contacts with
the jurisdiction. However, will these be enforced at all when placed in a clickthrough agreement on a website?
a. Electronic Contracting
Companies conducting business through the use of a website probably wish
to limit their appearance in court to the most convenient jurisdiction. Online
businesses are typically in a better position to define where this location will be
by requiring each consumer agree to terms of use provisions in their website.
These are usually electronic agreements in the form of standardized or form
language. Consumers usually execute these contracts in two distinct ways: e-mail
contracts 339 or webclick contracts. The webclick contracts are usually in the form
of "browse wrap" or "click wrap" contracts and are easiest to consent to. For
example, all a user has to do is click on the screen several times and they have
34
assented to the terms of the contract. Though click wrap (or click-through) 0
338. See supra notes 331-34 and accompanying text (discussing the torts cases of Castreeand Bata).
339. E-mail is the digital equivalent of a letter. The (virtual) sender types it out, inserts an address, and
sends it to the recipient. The electronic mail then passes through different mail servers until the message reaches
the digital equivalent of the recipient's letterbox called the inbox.
340. When a user comes to a Website to locate and download computer software or engage in an ecommerce transaction, etcetera, the user is usually required to review the terms of any applicable license or
other contractual agreement and affirmatively assent to those terms in order to proceed with the transaction. The
user's indication of assent is usually the clicking on a button at the end of the license or contract-hence the
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contracts are generally accepted, the courts have been less solicitous of browse
wrap contracts. 341
b. The U.S. Approach to Click Wrap Agreements
U.S. courts will recognize the validity of standard form contracts, as the U.S.
Supreme Court held that forum selection and choice of law clauses in a standard
form contract are enforceable against a consumer. 342 In the case of Carnival
Cruise Lines, Inc. v. Shute,343 the U.S. Supreme Court held that the forum
selection clause in the cruise line's passage contract ticket requiring litigation of
all disputes in Florida was reasonable and enforceable. 34 Furthermore, one of the
earliest Internet cases decided in the United States gave an indication of the
enforceability of click wrap contracts. 34'
In CompuServe Inc. v. Patterson,346 the plaintiff, a computer information and
network service, entered into a Shareware Registration Agreement on the Internet
with the defendant, a subscriber. The agreement had a clause, which stated that
the contract was entered in Ohio. 347 Compuserve brought an action in Ohio
against the subscriber seeking a declaratory judgment. 48 The Court of Appeals
cited to that agreement in supporting its finding of jurisdiction on the basis of
purposeful availment.349

name "click wrap" (or click-through) agreements. In this way, the vendor can insure that (to the extent a court
does not find the contract or license agreement to be an unenforceable adhesion contract) a contract has been
formed prior to the acceptance of payment or the downloading of the software. See Michael D. Scott, Electronic
Contracting: The Use of "Click Wrap" Licenses, Using Shrink Wrap Licensing Principles Online, at
http://www.perkinscoie.com/resource/ecomm/clickwrap.htm (last visited Feb. 28, 2003) (copy on file with The
TransnationalLawyer).
341. See Specht v. Netscape Communications Corp., 150 F. Supp. 2d 585; see also Pollstar v. Gigmania,
170 F. Supp. 2d 974 (2001) (noting that "browsewrap agreements" do not require any affirmative
acknowledgment of acceptance by the user). Notice of such agreements are usually embedded in a hyperlink on
the site. When the notice is clicked on, the user is taken to a separate Web page containing the full text of the
agreement. The user, however, is neither required to click on any icon acknowledging assent nor required to
review the terms before proceeding to use any information from the site.
342. See Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991).
343. Id.
344. Id.
345. Id.
346. CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir. 1996).
347. Id. at 1260.
348. It had not infringed on the subscriber's common-law trademarks or otherwise engaged in unfair
competition. (The U.S. District Court for the Southern District of Ohio, Joseph P. Kinneary, J., dismissed for
lack of personal jurisdiction and denied CompuServe's motion for reconsideration. CompuServe therefore
appealed.).
349. CompuServe, Inc., 89 F.3d at 1268 (holding that "(1) [t]he subscriber purposefully availed himself
of benefits of doing business in CompuServe's home state; (2) action arose from subscriber's contacts with
state; and (3) exercise of jurisdiction was reasonable").
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Subsequent U.S. cases show that courts in the United States generally
enforce 3 ° click wrap agreements found on Websites.35"' In the case of Decker v.
Circus Circus Hotel,35 2 the court gave effect to a Nevada forum selection clause
found in a hotel reservation Website. Also, in the case of In re RealNetworks,
Inc., 3 the court enforced both the forum selection clause and the mandatory
arbitration clause that was contained in a pop-up license agreement displayed by
a Web browser.
In the case of Caspi v. Microsoft Network,3-4 the plaintiff entered into a click
wrap agreement with Microsoft as an online subscriber to Microsoft's MSN
network. MSN's membership agreement appeared in a scrollable window
containing the terms. The subscriber was prompted to click either "I agree" or "I
don't agree," (which aborts the registration process.) The membership agreement
contained a forum selection clause requiring jurisdiction and venue, literally in
Microsoft's backyard, at King County, Washington. The court enforced the
forum selection clause. The court ruled that there was no fraud or overwhelming
bargaining power, that the clause did not violate public policy, and that it did not
seriously inconvenience the trial.355 Further, the court ruled that MSN members
had adequate notice of the clause because they were free to scroll through the
356
computer screens displaying the terms for any amount of time before agreeing.
Thus, U.S. courts use a reasonableness standard in considering the
enforceability of a click-wrap agreement. Such an approach is likely to be
adopted in Ghana, as Ghanaian courts treasure the reasonableness standard. U.S.
courts usually consider the adequacy of notice of the clause as well as whether
there was fraud or an overwhelming bargaining power, or whether enforcing the
clause will violate public policy or will seriously inconvenience the trial. 5 ' Even
with these considerations, U.S. courts usually look
favorably upon a click wrap
3 58
agreement and often enforce the choice of forum.

350. See Williams v. America Online, Inc., 43 UCC Rep. Serv. 2d (CBC) 1101 (Mass. Super. 2001).
Here, the court expressed unwillingness to enforce a click wrap contract that presented the terms only after the
consumer clicked "I agree" and installed the software, thereby depriving the customer of any opportunity to
review the terms.
351. For a general discussion on how U.S. courts have dealt with "click wrap" contracts, see David W.
Quinto, The Law of Internet Disputes: Determining Personal Jurisdiction in the Internet Age, (2002
Supplement) and also Richard G Kunkel, Recent Developments in Shrinkwrap, Clickwrap and Browsewrap
Licenses in the United States, Clickwrap Cases, at http://www.murdoch.edu.au/elaw/issues/v9n3/kunkel93.html
(last visited Feb. 28, 2003).
352. Decker v. Circus Circus Hotel, 49 F. Supp. 2d 743 (D. N.J. 1999)
353. In re RealNetworks, Inc., No. 00 C1366, 5 ILR (P & F) 3049 (N.D. I11.May 8, 2000).
354. Caspi v. Microsoft Network LLC, 732 A.2d 528 (N.J. App. Div. 1999).
355. Id.
356. Id.
357. See Caspi, 732 A.2d at 528.
358. There seems to be a favorable bias towards the enforcement of clickwrap agreements. (In May
2002, the U.S. District Court in Massachusetts, in the case of Hughes v. Mcmenamon, Civ. No. 2001-10981RBC (D. Mass. May 28, 2002), upheld the Virginia forum contained in a clickwrap agreement between
America Online and its members. Citing the Supreme Court's approval of such clauses, the court found the
clause valid and enforceable and dismissed the plaintiff's claims against AOL without prejudice.).
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A favorable 'bias' towards the enforcement of click wrap contracts was
manifested in the class action case of Forrest v. Verizon Communications."9

Verizon customers experienced difficulties with frequent and lengthy disruptions
in service and slower service speeds than promised. Forrest, the plaintiff, became
so frustrated after three months of waiting for service that he filed a class action
suit on claims of breach of contract, negligent misrepresentation, and consumer
protection violations. However, Verizon's customers had signed up for the DSL
service online and agreed to the forum selection clause contained in an agreement
to provide DSL Internet service, making Virginia the forum of choice.W The
choice of Virginia as the forum state was significant because Virginia does not
provide a class action procedure. The court nevertheless enforced the forum
selection clause and held that a class action remedy was not available.36'
However, in the case Thompson v. Handa-Lapez, Inc.,36 2 a forum selection

and choice of law provision was denied effect because it was "inconspicuous"64
3 63
and "[b]uried within the contract." Also, in Williams v. America Online, Inc.
the court expressed unwillingness to enforce a click wrap contract that presented
the terms only after the consumer clicked "I agree" and installed the software,
thereby depriving the customer of any opportunity to review the term.
c. How Will the Courts of Ghana Approach Click Wrap Agreements?
The courts in Ghana have not had the opportunity of determining the
enforceability or otherwise of a click wrap agreement. It is, however, very likely
that such standardized agreements will be enforced in general. Standard form
contracts are recognized and enforced provided there was a reasonable notice to
the person contesting validity of the contract.

365

The threshold for reasonable notice is relatively low. For example, in the
case of Thompson v. London, Midland and Scottish Railway Company,366 it was
held that the plaintiff was bound by the special contract made on the excursion
ticket on the acceptance of that ticket. The court stated that the fact that the
plaintiff could not read did not alter the legal position. Also, the court in Birch v.
359. See Forrest v. Verizon Communications, 805 A.2d 1007 (D.C. 2002).
360. The forum selection clause (which involved consent to the exclusive personal jurisdiction of and
venue in a court of competent jurisdiction located in Fairfax County, Virginia) was contained in a click wrap
license that appeared in a small computer window in which only a portion of the agreement was visible along
with a scroll bar allowing the customer to scroll through the agreement. Below the scroll box was an "accept"
button, which the customer clicked to assent to the agreement.
361. The court noted that there was nothing sinister in Verizon's choice of Virginia as the forum state
because Verizon's principal place of business was in Virginia.
362. Thompson v. Handa-Lapez, Inc., 998 F. Supp. 738 (W.D. Tex. 1998).
363. Seeid.at741.
364. 43 UCC Rep. Serv. 2d (CBC) 1101 (Mass. Super. 2001).
365. Birch v. Thomas [1972] 1 W.L.R. 294; [1972] 1 All E.R. 905; see also Thompson v. London,
Midland & Scottish Railway Co., [1930] 1 K.B. 41,46-47.
366. See Thompson v. London, I K.B. 41.
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Thomas3 67 allowed a driver to exclude liability by putting a notice in the vehicle
stating that passengers ride at their own risk. The court held that even if the
injured passenger had not read the notice all that was reasonably necessary had
been done for him to take reasonable notice of the terms.368 And, in the case of
L'Estrange v. F. Graucob, Limited,369 it was held that as the buyer had signed the
written contract and had not been induced to do so by any misrepresentation, she
was bound by the terms of the contract and it was wholly immaterial that she had
not read it and did not know its contents.3 70 Thus, it seems that Ghana has a low
threshold for the establishment of an enforceable form contract. Therefore, based
on these common law decisions, standardized contracts not made through arm's
length bargaining will be enforced by the courts. However, that is not to say that
all of its provisions will be similarly enforced.
As discussed above, the High Court Civil Procedure Rules37' of Ghana
empowers the court to exercise personal jurisdiction if the action is in respect of a
contract that contains a term to the effect that the court shall have jurisdiction to
hear and determine any action with respect to the contract.372 Thus, the courts of
Ghana usually try to give effect to the reasonable expressed intention of the
parties regarding jurisdiction.3 73 The Court of Appeal in Ghana upheld the Italian
forum chosen by the parties in C.I.L.E.V. v. Chiavelli.374 However, as
3 75
reasonableness is
demonstrated in Fan Milk Ltd. v. State Fishing Corporation,
clause
whether
or
not
a
jurisdiction
the
court
to
decide
principle
for
the guiding
should be respected. This is a question of fact to be looked at on a case-by-case
basis. 376 Thus, as mentioned earlier, if the court deems a forum selection clause is
reasonable, it will be upheld.
In Polimex (Polish Import & Export) Co. Ltd. v. BBC Builders and Engineers
Co. Ltd.,377 the Ghanaian High Court did not uphold the agreement by the
plaintiff, a Polish company, and the defendant, a limited liability company
operating in Ghana, to have their disputes settled in Warsaw, Poland by the
Arbitration Court of the Polish Chamber of Foreign Trade. In that case, the

367. Id.
368. Id.
369. See L'Estrange v. F. Graucob,2 K.B. 394 KBD (1934)
370. id. at 395.
371. High Court Civil Procedure Rules, Order 11, rule 2A, (1954) (L.N. 140A) (Ghana).
372. Id. Order 11, rule 2A of the High Court Civil Procedure Rules 1954 (L.N. 140A) provides that,
notwithstanding the rules in Order 11, rule 1, the parties to any contract may agree that the Court shall have
jurisdiction to entertain any action in respect of such contract and the court so designated shall have power to
exercise jurisdiction.
373. C.I.L.E. V. v. Chiavelli, [1968] GLR 180 CA; see also R v. International Trustees for the Protection
of Bondholders, [1937] AC 500, 529, per Lord Atkin.
374. [1968] GLR 180 CA.
375. Fan Milk Ltd. v. State Fishing Corp., [1971] GLR 238.
376. Id.
377. Polimex (Polish Import & Export) Co. v. BBC Builders & Engineers Co., [1968] GLR 168 (High
Court Edusei, J.).
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Polish plaintiffs shipped goods from Poland to Ghana at the request of the
defendants. Part payments were made in Ghana. A dispute arose in the plaintiff's
attempt to recover the balance of the outstanding amount owed. The defendant
resisted the exercise of jurisdiction by the Ghanaian courts. The court, however,
held that Ghana, rather than Poland, was more closely connected with the dispute
and, therefore, asserted jurisdiction.378
Therefore, on the basis of these considerations, Ghanaian courts will uphold
legitimate and reasonable standardized contracts so long as the parties have
notice of its provisions, but not all provisions of its terms may be enforced
because some of them are tested through independent tests of reasonableness.
However, having these clauses in the contract may provide the courts of Ghana
with an opportunity to deliberate on this issue if a 'savvy consumer/merchant'
has taken notice of the terms and conditions, or at least had the opportunity to
take notice of them. Still, a Ghanaian court will consider inter alia, the adequacy
of notice of the clause as well as whether there was fraud or whether enforcing
the clause will seriously inconvenience the trial. 79 To meet these requirements, a
business should place an express indication of the terms and conditions on its
Website. The terms and conditions especially those regarding choice of forum
and choice of law should be as clear and conspicuous as possible. 38
Since the courts of Ghana usually try to give effect to the expressed intention
of the parties regarding jurisdiction and reasonableness is the guiding principle
that the Ghanaian courts use in deciding whether or not a jurisdictional clause
should be respected, Ghanaian courts will most likely follow the lead of the
United States and enforce click wrap agreements3.
VII. CONCLUSION
While Ghana has not yet solved many issues relating to the Internet, its legal
system and structures are favorable to commercial activity. In the new age of the
networked digital environment, the Internet and electronic commerce is
promising to become a significant part of Ghana's economy. This new challenge
raises economic, strategic, legal, and political issues. Ghana must meet this
challenge by working assiduously to be a welcoming venue for international
commerce. 382

378. Id.
379. On this, see the non-Internet cases of L'Estrange v. F. Graucob, Ltd., 2 K.B. 394 K.B.D. [1934];
see also Birch v. Thomas, [19721 1 W.L.R. 294; [1972] 1 All E.R. 905; Olley v. Marlborough Court Ltd.,
[1949] 1 K.B. 532 CA; see also Thompson v. London, [1930] 1 K.B. 41
380. Id
381. Fan Milk Ltd. v. State Fishing Corp., [1971] GLR 238.
382. Some of the challenges are being addressed. However, communication reliability is still a major
challenge and costs are relatively high.
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Not only will Ghana need to develop the technological infrastructure as a
means for integrating e-commerce into everyday lives of Ghanaians, but it also
needs rules for resolving lawsuits based on 'harm' caused through transactions
on the Internet. The most convenient forum for suit for a Ghanaian is obviously
Ghana. Ghanaian courts have an interest in protecting its citizens. Currently,
Ghana's personal jurisdiction rules are mainly based on reasonableness and the
discretionary application of the rules in Order 11 of Ghana's High Court Civil
Procedure Code. Thus, there is a need to establish rules relating to personal
jurisdiction over an out of state defendant in Internet transactions.

